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EXAMINING THE JUSTICE DEPARTMENT’S 
RESPONSE TO THE IRS TARGETING SCANDAL 


Thursday, July 17, 2014 

House of Representatives, 

Subcommittee on Economic Growth, Job Creation, 

AND Regulatory Affairs, 

Committee on Oversight and Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:04 a.m., in room 
2154, Rayburn House Office Building, Hon. Jim Jordan (chairman 
of the subcommittee) presiding. 

Present: Representatives Jordan, DeSantis, Duncan, Gosar, 
Meadows, Bentivolio, Issa, Gowdy, Cartwright, Duckworth, 
Connolly, Kelly, Horsford, and Cummings. 

Staff present: Melissa Beaumont, Assistant Clerk; Molly Boyl, 
Deputy General Counsel and Parliamentarian; Lawrence J. Brady, 
Staff Director; David Brewer, Senior Counsel; Steve Castor, Gen- 
eral Counsel; Drew Colliatie, Professional Staff Member; John 
Cuaderes, Deputy Staff Director; Tyler Grimm, Senior Professional 
Staff Member; Christopher Hixon, Chief Counsel for Oversight; 
Laura L. Rush, Deputy Chief Clerk; Jessica Seale, Digital Director; 
Andrew Shult, Deputy Digital Director; Katy Summerlin, Press As- 
sistant, Sarah Vance, Assistant Clerk; Tamara Alexander, Minority 
Counsel; Meghan Berroya, Minority Chief Counsel; Aryele Brad- 
ford, Minority Press Secretary; Jennifer Hoffman, Minority Com- 
munications Director; Juan McCullum, Minority Clerk; Donald 
Sherman, Minority Chief Oversight Counsel; and Katie Teleky, Mi- 
nority Staff Assistant. 

Mr. Jordan. The committee will come to order. I want to wel- 
come our guests, and we will get to our witness here in just a few 
minutes. The subcommittee’s hearing today continues the commit- 
tee’s ongoing oversight of the IRS and its targeting of conservative 
tax-exempt groups. 

On May 10, 2013, Lois Lerner apologized for the Internal Rev- 
enue Service targeting and responding to a planted question at an 
obscure tax law event. Four days later. Attorney General, Eric 
Holder, called the targeting outrageous and unacceptable. He 
vowed that the Justice Department would begin a criminal inves- 
tigation. That was May of last year. Here we are now, 14 months 
later and we have heard virtually nothing from the administration 
about its criminal investigation. What we have heard gives mem- 
bers on both sides of the aisle cause for concern. 

We have learned that Barbara Bosserman, an attorney in the 
civil rights division, is playing a leading role in the investigation. 

( 1 ) 
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Ms. Bosserman is a substantial contributor to the President and 
the Democrat National Committee, and now it is her job to inves- 
tigate the targeting of people who opposed the President’s policies. 

The Attorney General then comes out and says Ms. Bosserman 
is not alone. She is working with the public integrity section and, 
of course, the Federal Bureau of Investigation. Then we learn that 
the public integrity section and the FBI actually met with Lois 
Lerner in 2010 to discuss how to bring prosecution against these 
groups; the very same groups that were targeted hy the IRS. 

These are serious apparent conflicts of interests, hut the Justice 
Department just wants us to look the other way. No big deal, they 
say. Then we have unnamed law enforcement sources who leaked 
to the Wall Street Journal that no criminal charges were gonna he 
filed in the IRS targeting investigation. And then you have the 
President of the United States go on national television and say 
there is not a smidgen of corruption in the Internal Revenue Serv- 
ice. Well, if that is not prejudging the investigation I don’t know 
what is. 

The House has passed a resolution calling on the attorney gen- 
eral to appoint a special prosecutor. Twenty-six Democrats — and I 
stress that, 26 Democrats — joined every single Republican in the 
House of Representatives in approving this measure. But the ad- 
ministration still won’t do anything. They still won’t appoint a spe- 
cial prosecutor. My question is this: what more will it take for the 
administration to appoint a special counsel? And then we find out 
just last month that the IRS lost 2 years of emails from Lois 
Lerner due to a hard drive crash. 

Mr. Cole’s testimony says that the Justice Department is inves- 
tigating. That, of course, is good. Someone in the administration 
recognizes that there is something rotten with missing emails. But 
more must he done. We have serious concerns about the adminis- 
tration’s investigation and serious questions for our witness today. 
We need to hold all wrongdoers accountable for the targeting of 
Americans for exercising their First Amendment rights to speak 
out in a political fashion. And that is why this hearing is so impor- 
tant. 

And with that, I would yield to Mr. Cummings 

Mr. Cummings. Thank you very much, Mr. Chairman 

Mr. Jordan [continuing]. For an opening Statement. The gen- 
tleman is recognized. 

Mr. Cummings. Chairman Jordan, and I welcome to this hearing 
Deputy Attorney General Cole. For more than a year. Republicans 
have claimed that the White House directed the IRS to target con- 
servative groups. But now that we have conducted our investiga- 
tion, we know the truth. There is no evidence to suggest that the 
White House played any role in directing or developing the search 
terms identified by the inspector general as, “inappropriate,” or any 
other aspect of how IRS employees processed these applications. 

We have now conducted, ladies and gentlemen, 42 interviews. 
These were witnesses that were called by the Republicans, and 
they make it very clear that an IRS screening agent in Cincinnati 
developed these inappropriate criteria on his own. We also know, 
from his supervisor — who described himself as a conservative Re- 
publican, that is his quote — that he did this not for political rea- 
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sons but because he was trying to treat similar cases consistently. 
Not one of the witnesses we interviewed, including senior officials 
at the IRS, the Treasury Department and the Justice Department 
identified any White House role in this process. 

Our investigation also confirmed the findings of the inspector 
general, who was appointed by Republicans, whose audit Stated 
that the IRS employees reported that they were, “not influenced by 
any individual or organization outside the IRS.” The inspector gen- 
eral has testified repeatedly before Congress that he has identified 
no evidence of any White House role or political motivation. 

So now, the Republicans have a different argument, although 
they are still trying to somehow link this to the White House. Now 
they claim that the targeting of the conservative groups is a mas- 
sive governmentwide conspiracy involving the President, the IRS, 
the Securities and Exchange Commission, the Federal Election 
Commission and numerous other agencies, all coordinated in re- 
sponse to the Supreme Court’s decision in Citizens United. 

They claim that the Justice Department is a key player in the 
conspiracy. They accuse the department of engaging in criminal — 
they accuse the Justice Department of the United States of Amer- 
ica of engaging in criminal activity by obstructing the committee. 
They claim the department is delaying or even closing down its 
own investigation for political reasons. And they claim that the ap- 
pointment of a special counsel is needed. 

Mr. Chairman, our staff prepared a detailed, 32-page memo that 
sets forth the top 10 most egregious accusations against the De- 
partment of Justice as well as specific responses showing why each 
one is unsubstantiated. And I ask unanimous consent that this 
memo be entered into the official hearing record. 

Mr. Jordan. Without objection. 

Mr. Cummings. Let me address just one of these allegations. 
Last month. Chairman Issa and Chairman Jordan sent a letter to 
the attorney general claiming that their department conspired with 
the IRS to compile an illicit registry with more than a million 
pages of confidential taxpayer information in order to criminally 
prosecute conservative groups for their political speech. Here is 
what that letter said. 

“The IRS transmitted 21 disks containing over 1.1 million pages 
of non-profit tax return information, including confidential tax- 
payer information protected by Federal law to the Federal Bureau 
of Investigation in October 2010.” 

Their letter then accused the department of working with the 
IRS to “assemble a massive data base of non-profit groups,” which 
they called, “an illicit and comprehensive registry.” These accusa- 
tions are complete nonsense. There is no illicit registry, there is no 
singling out of conservative groups. The vast majority of informa- 
tion was available to the general public. And this information was 
never used for any investigation or prosecution. In 2010, the IRS 
provided form 990’s not only from conservative groups, but from all 
groups regardless of political affiliation. 

And it wasn’t until earlier this year, more than 3 years later, 
that the department discovered that a very limited amount of con- 
fidential taxpayer information was stored on those disks. This was 
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an inadvertent error that affected only 33 of 12,000 forms on those 
disks; less than half of 1 percent. 

The bottom line, as I close, is that these disks were never even 
reviewed by the FBI or used as part of any investigation or pros- 
ecution. On May 29, the department wrote a letter to the com- 
mittee, stating as follows, “FBI advises that upon receipt of the 
disks an analyst imported the index which is set forth in one of the 
disks into a spreadsheet, but did nothing further with the disks. 
And to the best of our knowledge, the information contained on the 
disks was never utilized for any investigative purpose.” 

That is from the FBI. Where is the so-called illicit registry. The 
fact is that it simply does not exist. This is not the basis of a White 
House scandal. This is the latest example of Republicans des- 
perately searching for one and then using any excuse they can to 
manipulate the facts until they no longer have any resemblance to 
the truth. Our committee has now held 10 hearings on the issue, 
and the IRS has spent more than $18 million responding to con- 
gressional investigations. It is time to stop wasting millions of tax- 
payer dollars and start focusing on reforms to help our government 
work more effectively and efficiently for the American people. 

And with that, I yield back. 

Mr. Jordan. I thank the gentleman. I would just also ask for 
unanimous consent to enter into the record a couple of emails from 
2010 from Mr. Pilger, a lawyer in the public integrity section of the 
Justice Department. Emails to Lois Lerner, and I will just quote — 
“Thanks, Lois. The FBI says raw format is best because they can 
put this into their systems.” Again, the point that the ranking 
member was just talking about: 1.1 million pages, 21 disks of infor- 
mation. The FBI got it in exact format they wanted. Had this infor- 
mation for 4 years. And I am aware of the testimony from the Jus- 
tice Department that they did not use this information. 

But what I also know is they had it for 4 years and it did contain 
6103 confidential taxpayer information. 

Mr. Cummings. Would the gentleman yield for just 

Mr. Jordan. I would ask unanimous consent, I would ask that 
we enter this into the record, as well. 

Mr. Cummings [continuing]. The gentleman yield just 15 sec- 
onds? 

Mr. Jordan. I recognize the ranking member. 

Mr. Cummings. And I would ask that Mr. Cole — since we want 
to be effective and efficient and not be caught up in distraction and 
dysfunction — that when he answers his questions that he be al- 
lowed to answer what you just Stated. Because I want to hear the 
answer to that, too. All right? 

Mr. Jordan. But I do, too, because we are gonna ask him about 
it. 

Mr. Cummings. All right. 

Mr. Jordan. I hope he does answer and doesn’t say it is an ongo- 
ing investigation. I hope he does answer our questions today. 

Mr. Cummings. Very well. 

Mr. Jordan. That is why we got him here. 

Mr. Cummings. Very well. 

Mr. Jordan. Thank you. Anyone else wish to make an opening 
Statement? For Mr. Cartwright, Ms. Duckworth? 
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The gentlelady is recognized. 

Ms. Duckworth. Thank you, Mr. Chairman. I am reading the 
opening Statement on behalf of Ranking Member Cartwright. And 
also, thank you. Deputy General Cole, for testifying today. 

On May 14, 2013, Inspector General Russell George released a 
report stating that IRS employees had used inappropriate criteria 
to screen applicants for tax-exempt status. Republican and Demo- 
cratic members, including myself, condemned the IRS mismanage- 
ment identified in the inspector general’s report. Despite legitimate 
concerns expressed by some members before this committee had 
even begun to investigate. Chairman Issa went on national tele- 
vision and declared the IRS was involved in the targeting of the 
President’s political enemies. 

The inspector general has repeatedly refuted this baseless allega- 
tion. He reported that senior leaders at the IRS said the criteria 
were not influenced by any individual or organization outside the 
IRS. Then, on May 17, 2013, the inspector general was asked be- 
fore a Ways and Means Committee, “Did you find any evidence of 
political motivation in the selection of tax exemption applicants?” 
He responded, “We did not, sir.” 

After interviewing 42 employees in the IRS, Treasury Depart- 
ment and DOJ, and receiving more than 680,000 pages of docu- 
ments, the committee has not found any evidence of White House 
involvement or political bias. 

Despite these facts. Republicans continue to invent partisan elec- 
tion season conspiracy theories. One of the latest allegations is that 
the Supreme Court’s decision in the Citizens United prompted 
President Obama, Democratic Members of Congress and the IRS, 
DOJ and other agencies to launch a governmentwide effort tar- 
geting conservative groups. While I firmly believe that the Citizens 
United decision severely undermines our campaign finance laws — 
allowing special interest dollars to drown out the voices of average 
Americans — Republican attempts to characterize these concerns as 
evidence of political pressure for agencies to target conservative 
groups lack merit. 

These preposterous accusations have also been contradicted by 
the committee’s own investigation. We already know that the inap- 
propriate criteria started with IRS employees in Cincinnati. The in- 
spector general’s report said, “that they developed and imple- 
mented inappropriate criteria.” The IRS screening group manager 
in Cincinnati confirmed this fact in a committee interview. He ex- 
plained that his employees first came up with inappropriate search 
terms not for political reasons, but to promote consistency. And he 
proved his point by telling us that he is a conservative Republican. 

Former IRS commissioner, Doug Shulman, a 2008 President 
Bush appointee, was asked, “Did the Citizens United case in any 
way affect the IRS process by handling tax-exempt applications.” 
And his answer? “No. You know, to the best of my knowledge, it 
did not.” 

Likewise, the head of the election crimes branch at DOJ said, 
“Citizens United is a not a problem. It is the law, and so no, I am 
not aware of any effort or part of any effort to fix a problem from 
Citizens United.” 
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While Republicans continue to promote their unfounded allega- 
tions, they conveniently overlook the tunneling of dark money into 
elections; 501(c)(4) organizations are not barred from participating 
in political campai^s. But the regulations are clear. They State 
that political activity must be an insubstantial amount of the 
group’s overall activity, less than 50 percent. These groups can al- 
ready gain tax-exemption as a section 527 organization, but that 
would require them to disclose their donors rather than keeping 
the American people in the dark about where they are getting their 
money. As I have repeatedly Stated, as I have repeatedly said, 
anonymous money in politics disrupts the democratic process. 

That is why Ranking Member Cartwright introduced the Open 
Act, which would require corporations and unions to disclose their 
political spending to shareholders and members. This legislation 
will shine a light on the dark money funding political activities. I 
commend Chairman Leahy and Senator Udall of the Senate Judici- 
ary Committee for advancing SJ Resolution 19, a joint resolution 
proposing an amendment to the Constitution restoring reasonable 
limits on financial contributions and expenditures in elections. 

Thank you, Mr. Chairman, and I yield back. 

Mr. Jordan. I thank the gentlelady. 

Members will have 7 days to submit opening Statements for the 
record. 

We now welcome our witness. The Honorable James M. Cole is 
the deputy attorney general of the United States. Mr. Cole, you 
know how this works. If you would stand up and raise your right 
hand. 

[Witness sworn.] 

Thank you. Pleased to have you with us, Mr. Cole. Again, you 
have done this a few times. You got 5 minutes, more or less, but 
around 5 and you get to go. And then you get to answer our ques- 
tions. 

Fire away. 

STATEMENT OF HON. JAMES M. COLE, DEPUTY ATTORNEY 
GENERAL, UNITED STATES DEPARTMENT OF JUSTICE 

Mr. Cole. I will take less than that, Mr. Chairman. And before 
I start, I want to thank the chairman for accommodating the re- 
quest I made to have a rescheduling of the date of this hearing. 
When it was first scheduled, I was already scheduled to be down 
at the Southwest border looking at the McAllen Station and deal- 
ing with the issues down, and meeting with the United States at- 
torneys on the southwest border to try and deal with the issues we 
have there, as well. So thank you for accommodating that. 

Mr. Jordan. You bet. 

Mr. Cole. I am here today to testify in response to the commit- 
tee’s oversight interest in allegations that the Internal Revenue 
Service targeting conservative groups seeking tax-exempt status. 
When the allegations of IRS targeting surfaced in May 2013, the 
attorney general immediately ordered a thorough investigation of 
them. That criminal investigation is being conducted by career at- 
torneys and agents of the department’s criminal and civil rights di- 
vision, the Federal Bureau of Investigation, and the Treasury in- 
spector general for tax administration. That is known as TIGTA. 
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I have the utmost confidence in the career professionals in the 
department and in TIGTA. And I know that they will follow the 
facts wherever they lead and apply the law to those facts. While 
I understand that you are interested in learning about the results 
of the investigation, in order to protect the integrity and independ- 
ence of this investigation we cannot disclose non-public information 
about the investigation while it remains pending. This is consistent 
with the long-standing department policy across both Democratic 
and Republican administrations, which is intended to protect the 
effectiveness and independence of the criminal justice process as 
well as the privacy interests of third parties. 

I can, however, tell you that the investigation includes inves- 
tigating the circumstances of the lost emails from Ms. Lerner’s 
computer. In response to your requests, we have undertaken sub- 
stantial efforts to cooperate with the committee in a manner that 
is also consistent with our law enforcement obligations. We have 
produced documents relating to the limited communications regard- 
ing 501(c) organizations by criminal division attorneys with Lois 
Lerner, who is the head of the exempt organizations division at the 
IRS. We have also taken the extraordinary step of making avail- 
able, as fact witnesses, two career prosecutors from the depart- 
ment’s public integrity section who explained these contacts with 
Ms. Lerner. 

In 2010, for the purpose of understanding what potential crimi- 
nal violations related to campaign finance activity might evolve fol- 
lowing the Supreme Court’s decision in Citizens United versus the 
FEC, a public integrity section attorney reached out to the IRS for 
a meeting, and was directed to Ms. Lerner. In the course of that 
meeting, it became clear that it would be difficult to bring criminal 
prosecutions in this area, and, in fact, no criminal investigations 
were referred to the Department of Justice by the IRS, and no in- 
vestigations were opened by the public integrity section as a result 
of the meeting. 

A separate contact between the public integrity section and Ms. 
Lerner occurred in May 2013, when the Department of Justice had 
been asked both in a Senate hearing and in a subsequent letter 
from Senator Sheldon Whitehouse whether the department and the 
Treasury Department had an effective mechanism for commu- 
nicating about potential false Statements submitted to the IRS by 
organizations seeking tax-exempt status. An attorney in the public 
integrity section reached out to Ms. Lerner to discuss the issue. Ms. 
Lerner indicated that someone else from the IRS would followup 
with the section, but that followup did not occur. 

In sum, these two instances show that attorneys in the public in- 
tegrity section were merely fulfilling their responsibilities as law 
enforcement officials. They were educating themselves on the rami- 
fications of changes in the area of campaign finance laws and en- 
suring that the department remained vigilant in its enforcement of 
those laws. 

As we have explained to the committee previously, in 2010, in 
conjunction with the meeting I previously described, the IRS pro- 
vided the FBI with disks that we understood at the time to contain 
only public portions of filed returns of tax-exempt organizations. As 
we have indicated in letters to the committee, the FBI has advised 
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us that upon their receipt of those disks an FBI analyst reviewed 
only the index of the disks and did nothing further with them. 

To the best of our knowledge, they were never used for any in- 
vestigative purpose. Pursuant to the committee’s subpoena, we pro- 
vided you with copies of the disks on June 2, 2014, when it re- 
mained our understanding that the disks contained only publicly 
available information. Shortly thereafter, the IRS notified the de- 
partment that the disks appeared to inadvertently include a small 
amount of information protected by Internal Revenue Code Section 
6103, and we promptly notified the committee of this fact, by letter, 
on June 4, 2014. We promptly provided our copies of the disks to 
the IRS and suggested that the committee do the same. 

In order to provide you with our best information regarding the 
disks, including the fact that they were not used by the FBI for any 
investigative purpose, we have now written the committee several 
letters regarding the disks, and the director of the FBI answered 
questions about them from Chairman Jordan in a House Judiciary 
Committee hearing on June 11 of this year. 

We recognize the committee’s interest in this matter. We share 
that interest, and are conducting a thorough and complete inves- 
tigation and analysis of the allegations of targeting by the IRS. 
While I know you are frustrated by the fact that I cannot, at this 
time, disclose any specifics about the investigation, I do pledge to 
you that when our investigation is completed we will provide Con- 
gress with detailed information about the facts we uncovered and 
the conclusions we reached in this matter. 

Thank you, Mr. Chairman. I will now be happy to answer the 
questions. 

[Prepared Statement of Mr. Cole follows:] 
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Good morning, Chairman Jordan, Ranking Member Cartwright, and Members of the 
Committee. I am here today to testify in response to the Committee’s oversight interest in 
allegations that the Internal Revenue Service targeted conservative groups seeking tax-exempt 
status. 


When the allegations of IRS targeting surfaced in May of 201 3, the Attorney General 
immediately ordered a thorough investigation of them. That criminal investigation is being 
conducted by career attorneys and agents of the Department’s Criminal and Civil Rights 
Divisions, the Federal Bureau of Investigation, and the Treasury Inspector General for Tax 
Administration (TIGTA). 1 have the utmost confidence in the career professionals in the 
Department and the TIGTA, and I know that they will follow the facts wherever they lead and 
apply the law to those facts. While 1 understand that you are interested in learning about the 
results of the investigation, in order to protect the integrity and independence of this 
investigation, we cannot disclose non-public information about the investigation while it remains 
pending. This is consistent with the longstanding Department policy, across both Democratic 
and Republican Administrations, which is intended to protect the effectiveness and independence 
of the criminal justice process, as well as privacy interests of third parties. I can, however, tell 
you that the investigation includes investigating the circumstances of the lost emails from Ms. 
Lerner’s computer. 

In response to your requests, we have undertaken substantial efforts to cooperate with the 
Committee in a manner that is also consistent with our law enforcement obligations. We have 
produced documents relating to limited communications regarding 501(c) organizations by 
Criminal Division attorneys with Lois Lerner, who was the head of the Exempt Organizations 
Division at the IRS. We have also taken the extraordinary step of making available as fact 
witnesses two career prosecutors from the Department’s Public Integrity Section, who explained 
these contacts with Ms. Lerner. 

In 2010, for the purpose of understanding what potential criminal violations, related to 
campaign finance activity, might evolve following the Supreme Court’s decision in Citizens 
United v. FEC, a Public Integrity Section attorney reached out to the IRS for a meeting, and was 
directed to Ms. Lerner. In the course of that meeting, it became clear that it would be difficult to 
bring criminal prosecutions in this area and, in fact, no criminal investigations were referred to 
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the Department of Justice by IRS, and no investigations were opened by the Public Integrity 
Section as a result of the meeting. 

A separate contact between the Public Integrity Section and Ms. Lerner occurred in May 
2013, when the Department had been asked both in a Senate hearing and in a subsequent letter 
from Senator Sheldon Whitehouse whether the Department and the Treasury Department had an 
effective mechanism for communicating about potential false statements submitted to the IRS by 
organizations seeking tax-exempt status. An attorney in the Public Integrity Section reached out 
to Ms. Lerner to discuss the issue. Ms. Lerner indicated that someone else from the IRS would 
follow up with the Section, but that follow-up did not occur. 

In sum, these two instances show that attorneys in the Public Integrity Section w'ere 
merely fulfilling their responsibilities as law enforcement officials: they were educating 
themselves on the ramifications of changes in the area of campaign finance laws and ensuring 
that the Department remained vigilant in its enforcement of those laws. 

As we have explained to the Committee previously, in 2010, in conjunction with the 
meeting I previously described, the IRS provided the FBI with disks that we understood at the 
time to contain only the public portions of filed returns of tax-exempt organizations. As we have 
indicated in letters to the Committee, the FBI has advised us that upon their receipt of those 
disks, an FBI analyst reviewed only the index of the disks and did nothing further with them and, 
to the best of our knowledge, they were never used for any investigative purpose. Pursuant to 
the Committee’s subpoena, we provided you with copies of the disks on June 2, 2014, when it 
remained our understanding that the disks contained only publicly available information. Shortly 
thereafter, the IRS notified the Department that the disks appeared to inadvertently include a 
small amount of information protected by Internal Revenue Code Section 6103, and we promptly 
notified the Committee of this fact by letter of June 4, 2014. We promptly provided our copies 
of the disks to the IRS, and suggested that the Committee do the same. In order to provide you 
with our best information regarding the disks — including the fact that they were not used by the 
FBI for any investigative purpose — we have now written the Committee several letters regarding 
the disks, and the Director of the FBI answered questions about them from Chairman Jordan in a 
House Judiciary Committee hearing on June 1 1, 2014. 

We recognize the Committee’s interest in this matter. We share that interest and are 
conducting a thorough and complete investigation and analysis of the allegations of targeting by 
the IRS. While I know you are frustrated by the fact that I cannot at this time disclose any 
specifics about the investigation, I do pledge to you that when our investigation is completed, we 
will provide Congress with detailed information about the facts we uncovered and the 
conclusions we reached in this matter. 

I will now be happy to respond to your questions. 
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Mr. Jordan. Thank you. 

The gentleman from Florida, Mr. DeSantis, the vice-chair, is rec- 
ognized. 

Mr. DeSantis. Thank you, Mr. Chairman. Good morning, Mr. 
Cole. 

Mr. Cole. Good morning. 

Mr. DeSantis. Mr. Cole, when we learned in Congress, on June 
13, 2014, that 2 years’ worth of Lois Lerner’s emails were missing, 
the IRS would not produce those. When did the Justice Department 
learn of that fact? 

Mr. Cole. I think we learned about it after that, from the press 
accounts that were in the paper following the IRS’ notification to 
the Congress. 

Mr. DeSantis. OK. So you actually read about it in the press. 
So nobody in the IRS ever went to the Justice Department to give 
you a heads up, knowing that you were conducting the investiga- 
tion and that some evidence may be been destroyed? 

Mr. Cole. Not before the 13th of June. 

Mr. DeSantis. OK. Now, let me ask you this. You said in your 
testimony that you share the committee’s interest and you are con- 
ducting a thorough and complete investigation and analysis of the 
allegations of targeting by the IRS. If that is the case, then I guess 
my question is why wouldn’t you have known that these emails 
were missing? Did you just simply not seek to obtain those in the 
course of the investigation, or did the IRS not provide documents 
that the Justice Department requested? 

Mr. Cole. Well, again, it is difficult to get into the details of the 
investigation, but there are a number of different sources of emails 
in the IRS. There are lots of recipients and senders, and we were 
looking at many different forms and sources of those emails. And 
it didn’t become apparent, based on that, that there were any miss- 
ing emails before that. 

Mr. DeSantis. Now, let me ask you this. If somebody — ^you are 
investigating an entity, government agency, whatever, you know, 
that agency has a duty, once they know they are under investiga- 
tion, to preserve evidence, correct? 

Mr. Cole. That is correct. 

Mr. DeSantis. And they have a duty to produce the relevant doc- 
uments that are requested in the course of that, correct? 

Mr. Cole. That is correct. 

Mr. DeSantis. And that would fall — I guess, ultimately, the 
agency head is responsible for ensuring that the agency complies 
with the Justice Department, right? 

Mr. Cole. I would imagine the agency head ultimately bears re- 
sponsibility. But there are people further down who actually do the 
work. 

Mr. DeSantis. Now, in the course of investigating a case, if you 
are investigating an agency, an entity, and there is evidence that 
is destroyed, and that agency knows that they are under investiga- 
tion, don’t they have a duty to report that to the Justice Depart- 
ment so that you know that the evidence has gone missing? 

Mr. Cole. We would like to know that information. It depends 
on when they learn of it. And it is certainly information that we 
would like to have. 
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Mr. DeSantis. Let me ask you this. If you are in court and you 
make a representation to a judge, even if it is in good faith, and 
you later find out that the representation you made is factually in- 
correct, you have a duty as an attorney and a member of the bar 
to go back to the court and follow a duty of candor to inform the 
tribunal of the mistake and correct the record. Is that right? 

Mr. Cole. That is correct. 

Mr. DeSantis. So do you think that as you and the Justice De- 
partment look — in a congressional investigation, if we have some- 
body heading an agency or who is involved with an agency, and 
they provide information to us and that information later they de- 
termine to be incorrect, do they have a duty of candor to the Con- 
gress to correct the record? 

Mr. Cole. Yes. 

Mr. DeSantis. Very well. Let me ask you this, Mr. Cole. There 
was a letter, we had sent a subpoena for documents, and we re- 
ceived a response on May 28, 2014. It was signed by Peter Kadzik. 
And in that, the department’s position is the same. There are cer- 
tain items that we requested that the department is not gonna 
produce. Is that accurate? 

Mr. Cole. That is correct. 

Mr. DeSantis. OK. And there were — the reason for that, cited, 
was substantial confidentiality interests. And I just wanted to clar- 
ify. Is not producing the documents — is the reason for that is the 
President actually asserting executive privilege in this matter? 

Mr. Cole. I don’t believe there was an assertion of executive 
privilege. There are law enforcement-sensitive documents and doc- 
uments involving ongoing investigations that traditionally, over 
decades, the accommodation with the department and the Congress 
is that those are not produced because they are law enforcement- 
sensitive items. 

Mr. DeSantis. My final question would be, this Congress held 
Lois Lerner in contempt, jeez, almost 9 weeks ago. Federal law re- 
quires, when that happens, that the U.S. attorney for the District 
of Columbia take that to a grand jury. Is it your understanding of 
that law that that is an obligatory duty that the U.S. attorney 
must take that before a grand jury? 

Mr. Cole. My understanding of the law is that they are — it does 
not strip the U.S. attorney of the normal discretion that the U.S. 
attorney has. He proceeds with the case as he believes it is appro- 
priate to do so. 

Mr. DeSantis. So 2-USC-194 says it shall be the duty to bring 
the matter before the grand jury. So you are saying that actually, 
even though Congress mandated a duty, a prosecutor would essen- 
tially be able to trump that language by exercising discretion? 

Mr. Cole. I believe that there are aspects of it that give any 
prosecutor prosecutorial discretion on how to run a case and how 
to review a matter. I understand this matter is under review. And 
as far as whether or not it has been presented to the grand jury, 
that is information that you can’t disclose because grand jury pro- 
ceedings — 

Mr. DeSantis. I understand that entirely. OK, my time is up. 
Maybe we will followup on that. 

And I yield back. 
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Mr. Jordan. The gentleman from Maryland is recognized. 

Mr. Cummings. Attorney General Cole, I want to thank you very 
much for being here, and I wish it were under a more constructive 
circumstance. Unfortunately, the Republicans on this committee 
has accused your department, the Justice Department, of engaging 
in criminal conduct, of obstructing the committee and of conspiring 
with the IRS to criminally prosecute conservative groups for their 
political speech. So let me ask you directly, are any of those accusa- 
tions true? 

Mr. Cole. No, they are not. 

Mr. Cummings. OK, let me focus on one specific accusation. 
Chairman Issa and Chairman Jordan have accused the Depart- 
ment of Justice of conspiring with the IRS to create what they call 
in, “illicit registry,” of confidential taxpayer information to pros- 
ecute conserve organizations. Their claim is based on the fact that 
back in 2010 the IRS provided to the FBI 21 computer disks with 
annual tax returns, or form 990’s, from organizations with tax-ex- 
empt status. According to your letter, these disks contain the forms 
of all groups that were filed between January 1, 2007 and October 
1, 2010, “regardless of political affiliation.” Is that correct? 

Mr. Cole. That is my understanding. Representative Cummings, 
but I have not seen the list myself My understanding is, it was 
presented to us as public record information and not selected on 
the basis of any sort of political affiliation. 

Mr. Cummings. So based upon your knowledge, there were — so 
they were not just conservative organizations. 

Mr. Cole. No, not — that is not my understanding. 

Mr. Cummings. As I understand it, the vast majority of this in- 
formation is accessible to the public. It is public information, it is 
the same as what the IRS provides to the non-profit organizations, 
guidestar.org. Is that right, to your knowledge? 

Mr. Cole. My understanding, when we received the disks, is that 
it was represented to us that it was all public information. 

Mr. Cummings. So these forms were provided in 2010. But ear- 
lier this year, more than 3 years later, you discovered that a very 
limited amount of confidential taxpayer information was stored on 
those disks. Is that correct? 

Mr. Cole. That is correct. 

Mr. Cummings. This error affected only 33 of 12,000 forms on 
those disks. That is less than 1 percent. Is that your under- 
standing? 

Mr. Cole. I don’t know how much specifically it was. I knew it 
was a small amount. 

Mr. Cummings. Do you have any reason to believe that this error 
was intentional or that these redactions were done incorrectly or on 
purpose? 

Mr. Cole. I have no basis to be able to conclude anything on 
that, other than it is just a small amount, and what was rep- 
resented to us when we received them. 

Mr. Cummings. OK. Well, finally, to me, the most important 
point here is these disks were never reviewed. Is that right, to your 
knowledge? 

Mr. Cole. That is correct. Other than the index, the basically 
first page of it, they were never reviewed and never used. 
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Mr. Cummings. And so Deputy Attorney General Cole, to con- 
clude, when you hear claims — you know, and here, having dealt 
with the Justice — having practiced law for so many years, and 
dealt with the Justice Department in so many times, and — I mean, 
some of the very best and brightest citizens go into that depart- 
ment. Many of them could make a lot more money doing other 
things, but they decide that they are going to give their life to what 
I call “feed their souls” and make a difference for people. And then 
to — just the idea to hear that the Justice Department is accused of 
criminal activity — the very department that has done so much to 
make sure that our laws are upheld — I mean, I am just — it just — 
it is very upsetting to me. 

And I would just like to give you an opportunity, since you rep- 
resent so many of these wonderful people who have decided to give 
their careers to us — and the idea that they would — they are work- 
ing hard, but then they hear these accusations. I just want to know 
your reaction to that. 

Mr. Cole. Well, Ranking Member Cummings, I represent all of 
them. And the career people we have at the Department of Justice 
are really some of the best and most honest lawyers I have ever 
seen. The amount of integrity that is there is really quite astound- 
ing. You are right, they do sacrifice a great deal of money to work 
there. But they work there because they feel that it is important 
to go after the pursuit of justice. They work to try and find out 
what the facts are, what the law is, apply the facts to the law and 
let the chips fall where they may. 

There is no politics that is involved with all of these career peo- 
ple, and it is really impressive to see the work that they do and 
the results that the Justice Department is able to bring about and 
the credibility that the Justice Department has because of the won- 
derful work of the career lawyers that we have. 

Mr. Cummings. And is it my understanding that if you all find 
that this crash of Ms. Lerner’s computer had any criminal elements 
in it you would be looking into that and addressing it as you would 
any other criminal case. Is that correct? 

Mr. Cole. That is what we do in everything. We look to deter- 
mine whether there is any facts of any criminal violations of any 
Federal laws. And if there are, we act appropriately. That is the 
whole purpose of the Justice Department is to find out what is 
going on, what the truth is, and then take appropriate action. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

Mr. Jordan. I thank the gentleman. 

Mr. Cole, isn’t it true that Richard Pilger met with Lois Lerner 
back in 2010? 

Mr. Cole. Yes, it is . 

Mr. Jordan. All right. And isn’t it true that he got the informa- 
tion — this 1.1 million pages of information — in the format that he 
asked for it, the FBI wanted it in? 

Mr. Cole. I think there was a request of several different forms 
it could come in, as I understand it. And we were asked to pick 
which one the FBI would prefer. 

Mr. Jordan. Lois Lerner said we are checking with my folks. I 
am getting you the disk we spoke about. Incoming data regarding 
501(c)(4) issues. Does the FBI had a format preference? Mr. Pilger 
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says the FBI says raw format is best because they can put it into 
their systems like Excel. So you got it — so Pilger meets with Lois 
Lerner. You guys ask for specific information. That is right? You 
guys asked for this data? 

Mr. Cole. I am not sure. I haven’t seen an email specifically ask- 
ing for it. I think all of that proceeded 

Mr. Jordan. Well, it sure implies when you get it in the format 
you want — when you say we would like it in the Excel format, we 
would like — regarding 501(c)(4). So sure looks you asked for it. And 
then you got the data, right? 

Mr. Cole. My understanding is, we did get the data. That the 
requests were made before the meeting, and that 

Mr. Jordan. Well, here is the question. 

Mr. Cole [continuing]. And that the data was delivered 

Mr. Jordan. Here is the question. If it is publicly available infor- 
mation, why did you ask the IRS for it and why did you have to 
meet with Lois Lerner to get it? 

Mr. Cole. I don’t have an answer to that right now, other than 
maybe 

Mr. Jordan. Well, that is an important point. We would like an 
answer to that. 

Mr. Cole. I can take that back and try and find it. 

Mr. Jordan. No, you are the one who said, several times already, 
it is public information. Yet you had to go to Lois Lerner and the 
IRS and get it in the format you wanted? And Mr. Cummings says 
that is no big deal? And you had it for 4 years? You had this for 
4 years, correct? 

Mr. Cole. The information — the disks were in the possession of 
the FBI for 

Mr. Jordan. Twenty-one disks? 

Mr. Cole. Twenty-one disks. 

Mr. Jordan. One-point-one million pages? 

Mr. Cole. I think that is correct. 

Mr. Jordan. And most importantly, it did contain 6103 informa- 
tion, correct? 

Mr. Cole. We learned that on about the second 

Mr. Jordan. I didn’t ask when you learn it. I said it contained 
it. Correct? 

Mr. Cole. We learned it late that it contained it, yes. 

Mr. Jordan. So Mr. Cummings just made this big, big, big deal 
about this is no big deal. Well, in fact, it is. The Justice Depart- 
ment asked for information that you said is publicly available, but 
you go to Lois Lerner to get it. You get it in 2010 in the format 
you want it. It is 21 disks, 1.1 million pages. You say it is available 
publicly, but you don’t get it publicly. You go get it from the IRS. 
And it contains confidential taxpayer donor information. All those 
are facts, correct? 

Mr. Cole. They are not necessarily facts that are all linked to- 
gether, though, Mr. Chairman. 

Mr. Jordan. They are all in the data base. 

Mr. Cole. They are facts that exist. 

Mr. Jordan. They are all in the data base, correct? The IRS told 
us it was confidential tax — I didn’t make that up. Chairman Issa 
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didn’t make that up. The IRS told us it was confidential informa- 
tion in there. 

Mr. Cole. There was no request at the time. I am not even sure 
if the Justice Department 

Mr. Jordan. Now let’s 

Mr. Cole [continuing]. Requested the information, or if the IRS 
offered it. I am not sure how the idea 

Mr. Jordan. When you get it in the format you ask for 

Mr. Cole. If I can finish. 

Mr. Jordan. It sure looks like you asked for it. 

Mr. Cole. If I can finish, Mr. Chairman. 

Mr. Jordan. OK. 

Mr. Cole. I am not sure how the actual idea of providing that 
information to the Justice Department came up 

Mr. Jordan. Let’s go to your 

Mr. Cole. — 4 years ago. But it was provided after the meeting. 

Mr. Jordan. Let’s go to your testimony, your written testimony. 
You say in page two of the written testimony I got that there was 
a separate contact between this same lawyer, Mr. Pilger, and Ms. 
Lerner in 2013 in response to Senator Whitehouse comments in a 
Senate hearing, looking at ways to bring a false Statement action 
against the very groups who wound up being targeted by the IRS, 
right? You follow where I am at in your testimony? 

Mr. Cole. No, it has nothing to do with the groups targeted by 
the IRS. That is not correct. 

Mr. Jordan. Regarding false 

Mr. Cole. Whether or not false Statement cases could be 
brought. 

Mr. Jordan. They are the same groups, trust me. And an attor- 
ney in the public’s integrity section reached out to Ms. Lerner to 
discuss the issue. Correct? I am just reading your testimony. 

Mr. Cole. That is correct. 

Mr. Jordan. Ms. Lerner indicated that someone else from the 
IRS would followup with the section, but that followup did not 
occur. Why didn’t the followup occur? 

Mr. Cole. I don’t know. 

Mr. Jordan. You don’t know? 

Mr. Cole. I don’t know. That would be 

Mr. Jordan. Let me give you a reason why I think it might not 
have occurred. Because this correspondence, this meeting, took 
place on May 8, 2013. You know what happened 2 days later, Mr. 
Cole? 

Mr. Cole. Yes, I do. 

Mr. Jordan. What happened 2 days later? 

Mr. Cole. Ms. Lerner talked to — gave a speech at an ABA con- 
ference and talked about this issue. 

Mr. Jordan. Yes. Where she explained to the whole world that 
the IRS was caught with their hand in the cookie jar and they, in 
fact, were targeting conservative groups. That is why the followup 
didn’t occur. So 2 days before, 2 days before the very lawyer who 
met with Lois Lerner in 2010 got the data base in the format they 
wanted, 2 days before — jump ahead 3 years later. Two days before 
Ms. Lerner goes public, he was meeting with Ms. Lerner again and 
saying followup will take place. 
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But the followup doesn’t take place because Ms. Lerner goes pub- 
lic and says, you know what — targeting did, in fact, happen. She 
tried to put the planted question in a bar association speech, spin 
this in a way that blames good public servants in Cincinnati, which 
you know is false. And we are — and Mr. Cummings says that is no 
big deal that you had all this information — give me a break. 

One last question I have, right, before I go to the next member. 
So John Koskinen told this committee just a week ago that he 
knew in April of this year that a substantial portion of Lois 
Lerner’s emails were lost, and he waited 2 months to tell us. And 
he waited even longer to tell you. If a private citizen does some- 
thing like that, under investigation, finds out they have lost impor- 
tant documents and doesn’t tell someone, that is a problem. 

So is — is it a big deal to you, Mr. Cole, and a big deal to the Jus- 
tice Department that the head of the Internal Revenue Service 
waited 2 months to tell the U.S. Congress, 2 months to tell the 
American people and, most importantly, 2 months to tell the FBI 
and the Justice Department that they had lost Lois Lerner’s 
emails? 

Mr. Cole. This is a matter, obviously, we would like to know 
about the loss of the emails. 

Mr. Jordan. I am asking is it a big deal that he waited 2 
months? 

Mr. Cole. It depends on what the circumstances were behind it. 

Mr. Jordan. The circumstances were he knew in April. He said 
that — when I asked him questions just last week, he said he knew 
in April. And I asked him why didn’t you tell us. And he — but he 
waited 2 months. 

Mr. Cole. I would like to know all the circumstances from him 
as to why there was the 2 -month wait 

Mr. Jordan. I would have liked to known right away, as well. 

Mr. Cole. Before I answer the question whether it is a big deal. 

Mr. Jordan. All right. 

Yield to the gentlelady from Illinois. 

Ms. Duckworth. Thank you, Mr. Chairman. I believe that in his 
testimony he actually — the response to why there was a 2-month 
wait was that he was informed, and then for the next 2 months 
they were attempting to recover the lost emails from other host 
computers where those emails were located. So that just because 
you lose the emails from Ms. Lerner’s hard drive, where she was 
the “from” sender, that they would exist in the “to” recipients. 
Computers never — I believe over 80 other host computers where 
they were looking. So that is part of the delay. 

But I would like to know, also, the full extent of what was going 
on, as well. 

Deputy General Cole, as I am sure you are aware the nature of 
the Justice Department’s investigation into the IRS practices re- 
garding the tax-exempt applications has been such a lengthy, 
lengthy discussion before various congressional committees. De- 
spite unsubstantiated allegations that the Justice Department has 
prematurely closed its investigation for political reasons. Attorney 
General Holder has repeatedly confirmed before both the House 
and Senate Judiciary Committees that the Justice Department and 
FBI are still actively investigating this matter. 
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On January 29, 2014, the attorney general testified before the 
Senate Judiciary Committee that the matter, and I quote: “is pres- 
ently being investigated. Into the use of being done, an analysis is 
being conducted.” 

Several months later, in April — on April 8 of 2014 — the Attorney 
General further testified before the House Judiciary Committee 
and confirmed that the department’s investigation was still an on- 
going matter that the Justice Department is actively pursuing. 

Deputy Attorney General Cole, can your please confirm that the 
department is still actively investigating IRS practices surrounding 
tax-exempt applications? 

Mr. Cole. This is still an ongoing investigation, that is correct. 

Ms. Duckworth. Thank you. So accusations that the department 
has prematurely closed its investigations are false. Is that correct? 

Mr. Cole. That is correct. 

Ms. Duckworth. Thank you. Some have also lamented the 
length of time this investigation has spanned. In your experience, 
is it uncommon for complex investigations such as this one to take 
a substantial amount of time to complete? 

Mr. Cole. Both as a prosecutor and a defense attorney, this is 
not an unusual amount of time for an investigation like this. 

Ms. Duckworth. Thank you. In your opinion, is there anything 
unusual or troublesome about the length of time the department’s 
IRS investigation is taking? 

Mr. Cole. Not that I have seen, no. 

Ms. Duckworth. So this is standard. This is — other investiga- 
tions of this complexity you would expect would take a similarly 
lengthy amount of time. 

Mr. Cole. This is normal, yes. 

Ms. Duckworth. OK. Can you comment on reports that the Jus- 
tice Department has decided not to bring charges against IRS offi- 
cials? 

Mr. Cole. No decisions have been made in this case. 

Ms. Duckworth. OK. Can your confirm that no decision has 
been made yet about whether to criminally charge anyone in DOJ’s 
ongoing investigation? I know you said that, but because — in ref- 
erence to the fact that the investigation is still ongoing. 

Mr. Cole. There have been no decisions made about this case as 
of right now. 

Ms. Duckworth. So there is still potential for criminal charges 
if you were to discover in the investigation some cause. 

Mr. Cole. The whole range of options are still open. 

Ms. Duckworth. Thank you. I thank you for your cooperation 
today. And I want to give you a chance to respond to some of the 
allegations whether the Justice Department worked with the IRS 
to compile the massive data base for illicit and comprehensive — 
sorry, an illicit and comprehensive registry for law enforcement of- 
ficials. Was this something that was a collusion between the Jus- 
tice Department and the IRS? 

Mr. Cole. No, it was not. 

Ms. Duckworth. Did the DOJ or the IRS use this registry for 
the potential prosecution of non-profits? 

Mr. Cole. We didn’t. As a matter of fact, we didn’t use it for any 
purpose. 
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Ms. Duckworth. OK. And both Chairman Issa and Chairman 
Jordan have said that in a letter on June 10, 2014 that a special 
prosecutor is needed for a truly independent criminal investigation 
of the IRS targeting. Do you support that? 

Mr. Cole. I do not. I don’t think one is necessary here. 

Ms. Duckworth. OK. Now, I am gonna give you a little time to 
respond to the accusations on how the DOJ is conducting this in- 
vestigation and these allegations that you are colluding, that you 
are delaying, that you are lying. And I only have 30 seconds. That 
is just not a lot of time, but go ahead. 

Mr. Cole. Well, short of saying we are not doing that, this is the 
same thing. We are not talking about what we are doing in inves- 
tigations either way. If my answers would help us or would hurt 
us, we are not talking about what we do in investigations. That is 
just how we proceed with investigations, for a lot of very good rea- 
sons. 

Ms. Duckworth. Why — why would that — could you name some 
of the good reasons why you would do that, in general? 

Mr. Cole. You don’t want — first of all, you don’t want people to 
prejudge when not all the facts are in. You want to make sure that 
you gather all the facts that are available so that you have a com- 
plete and full record on which to make the determinations. You 
want to protect people’s privacy because many times people will 
provide us information and you don’t want to start going out and 
telling everybody who is talking to us, who is not talking to us. You 
don’t want to have some witnesses infected by what other wit- 
nesses have said so that you can get the pure Statements from 
each type of witness. 

Some people, you may just want to make sure they are protected 
because there are allegations about them that turn out not to be 
true. And it is not fair for those to be published. You also just want 
to make sure that everything is done with fairness and thorough- 
ness. And you want to make sure that you have the ability to do 
that without the interference and the glare of a public spotlight. 
That is not the way investigations are done well. 

Ms. Duckworth. Thank you. 

I am out of time, Mr. Chairman. 

Mr. Jordan. Mr. Cole, would that include the President of the 
United States prejudging the outcome of the case, when he said 
there is not a smidgen of corruption? You just talked about how 
you didn’t want anyone saying anything, you can’t know who is — 
who you are talking to, what is going on. But yet the head of the 
executive branch prejudges the entire investigation on a nationally 
televised interview? 

Mr. Cole. Mr. Chairman, I am talking about what the Depart- 
ment of Justice does. Lots of people 

Mr. Jordan. You are talking about getting to — doing a good in- 
vestigation, getting to the truth. And you don’t want certain wit- 
nesses and certain people talking about it. I would think that 
would include the highest-ranking official in the country. 

Mr. Cole. Mr. Chairman, if I may, we don’t want — the Justice 
Department doesn’t talk about the investigation. We are the ones 
who know what the facts are and what the facts are that we are 
gathering. Lots of people have talked about this investigation on 
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both sides of it. They are free to do that. That is part of the First 
Amendment rights. We do not do that because we are the ones 
with the actual facts. 

Mr. Jordan. Well — but the President is different. Your boss is 
Eric Holder, his boss is the President of the United States. That 
is a — that is a completely different category than Members of Con- 
gress or a private citizen talking about it. All I am saying is, you 
just went through a whole list of why you can’t talk about certain 
things, you can’t tell us what you are doing. You can’t even tell us 
who is all involved in the case, but somehow we bring up the Presi- 
dent, no big deal. I just fail to get that one. 

The gentleman from Arizona, Mr. Gosar, is recognized. 

Mr. Gosar. Given the topic of this hearing, I assume you are fa- 
miliar with the portion of the code of Federal regulations dealing 
with the prohibitions on disqualification arising from personal or 
political relationship with regard to criminal investigations, cor- 
rect? 

Mr. Cole. Yes. 

Mr. Gosar. That is Title 28, Section 45.2 of the Code of Regula- 
tions, correct? 

Mr. Cole. That is correct. 

Mr. Gosar. So you surely understand that it explicitly States, 
“No employee shall participate in a criminal investigation or pros- 
ecution if he has a personal or political relationship with any per- 
son or organization substantially involved in the conduct that is 
the subject of the investigation or prosecution, or any person or or- 
ganization which he knows has a specific and substantial interest 
that could be directly affected by the outcome of the investigation 
or prosecution.” 

Do you understand that? 

Mr. Cole. Yes, that is what it says. 

Mr. Gosar. You probably also understand that there is a carve- 
out Section B that States, “An employee assigned to or otherwise 
participating in a criminal investigation or prosecution who be- 
lieves that his participation may be prohibited by paragraph A of 
this section shall report the matter and all attendant facts and cir- 
cumstances to a supervisor at the level of the section chief or the 
equivalent, or higher. If the supervisor determines that a person or 
political relationship exists, he shall relieve that employee from 
participation unless he determines further in writing, after full 
consideration of all the facts and circumstances, that the relation- 
ship will not have the effect of rendering the employee’s services 
less than fully impartial, professional, and the employee’s partici- 
pation would not create an appearance of a conflict of interest like- 
ly to affect the public perception of integrity of the investigation or 
prosecution.” 

You understand all this applies to the Department of Justice, 
correct? 

Mr. Cole. Yes, it does. 

Mr. Gosar. Do you dispute that this is the regulation and guid- 
ance under the Code of Federal Regulations? 

Mr. Cole. This is the regulation and the guidance, yes, sir. 

Mr. Gosar. Do you believe that Barbara Bosserman, attorney of 
the department of civil rights division and a major contributor to 
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the — President Obama’s campaign and the Democratic National 
Committee meets those standards set forth in the code? 

Mr. Cole. You have to look at Section C of that regulation, 
which defines those terms. And it defines a political relationship 
means a close identification with an elected official, a candidate 
whether or not successful for elective public office, or a political 
party or a campaign organization arising from service as a prin- 
cipal advisor thereto or a principal official thereof. 

Mr. Gosar. But wouldn’t you say a principal advisor is somebody 
that contributes to that party? 

Mr. Cole. No. 

Mr. Gosar. Or candidate? 

Mr. Cole. An advisor would not be a person who makes a con- 
tribution. 

Mr. Gosar. Really. Do you also believe that she should also have 
brought this forward as a conflict of interest? 

Mr. Cole. I believe that, as the definition States, she didn’t fall 
within the political relationship under the definition. 

Mr. Gosar. Well, let me ask you a question. Are you familiar 
with the impeachment of Richard Nixon? 

Mr. Cole. I am. 

Mr. Gosar. Article two, exhibit one was the IRS. So this is very, 
very poignant in the public’s mindset, is the power to tax is the 
power to destroy. So, I mean, even more scrutiny should be applied 
to this. Would you not agree? 

Mr. Cole. We are applying a great deal of scrutiny 

Mr. Gosar. So, I mean, once again the same type of code should 
be very explicit, though, to Ms. Bosserman in regards to making 
sure that it is squeaky, squeaky clean in regards to the perception 
to the public. 

Mr. Cole. I agree. And she did not meet the definition. 

Mr. Gosar. Sidestepping, I would say. I mean, I 

Mr. Cole. I would respectfully disagree. 

Mr. Gosar. I am not — I am not an attorney, but I am a dentist 
and just the implication of that aspect in the public light, main- 
stream America would show that there was a conflict of interest. 
And I think from that standpoint, the public is the one that we 
should be, I think, adhering to, their perception of making sure it 
is a fair and equitable evaluation. And I think that goes not only 
to you, but also Ms. Bosserman in regards to their concept to the 
public. And I think they owe that further detail. Would you not 
agree? 

Mr. Cole. Well, I think you have to go through the regulations. 
You have to apply the law to the matter. And the law in this mat- 
ter has a very clear definition of what is meant by the terms, and 
those terms did not encompass Ms. Bosserman. 

Mr. Gosar. I see. All right, so I want to go back to some of the 
comments you made here. The President made a comment that 
there is not a smidgen of opportunity there is corruption in this 
case. Would you agree with that terminology? 

Mr. Cole. Congressman, this investigation is open, and 

Mr. Gosar. Well, I mean, — I am gonna cut you off there. Because 
how would you define a smidgen? Small? 

Mr. Cole. Congressman, I 



23 


Mr. Gosar. Smidgen, small. Is it big, it is small? What is a smid- 
gen? 

Mr. Cole. I am not sure the context and the meaning the Presi- 
dent — 

Mr. Gosar. So you weren’t watching the Super Bowl? 

Mr. Cole. I was. 

Mr. Gosar. So you actually did — actually hear that. So, I mean, 
you are a literate person. So a smidgen is — would be what? 

Mr. Cole. A smidgen is small. 

Mr. Gosar. So in this case, there is not an opportunity for some- 
thing to be wrong and corrupted in this aspect, from your profes- 
sional judgment? 

Mr. Cole. Congressman, I am not gonna comment on the find- 
ings that we have made so far and the facts that we have gathered 
in this investigation. We don’t do that. If somebody else wants to 
render an opinion 

Mr. Gosar. Let me ask you a question. I am gonna cut you off 
right there. You made a comment — the ranking member that these 
individuals that work as career attorneys are fantastic people. Are 
they human? 

Mr. Cole. Of course they are. 

Mr. Gosar. So they do make mistakes. 

Mr. Cole. Of course they do. 

Mr. Gosar. Well, thank you very much. 

Mr. Jordan. The gentleman from Pennsylvania is recognized. 

Mr. Cartwright. Thank you, Mr. Chairman. Deputy Attorney 
General Cole, thank you for being here today. I do hope we can use 
this opportunity to lay to rest some of the more outrageous allega- 
tions that have been circulating about the Department of Justice. 

Chairman Issa and Chairman Jordan’s May 22, 2014 letter to At- 
torney General Holder noted they were, “shocked to learn that the 
Justice Department and the IRS had a meeting attended by Lois 
Lerner in early October, 2010 to discuss the criminal enforcement 
of campaign finance laws.” In that letter. Chairman Issa and 
Chairman Jordan claimed that testimony about the October 2010 
meeting, “reveals that the Justice Department contributed to the 
political pressure on the IRS to,” “fix the problem,” posed by the 
Citizens United decision??????? 

Question. Deputy Attorney General Cole, do you have any reason 
to believe that the October 2010 meeting between IRS and DOJ 
representatives was improper in some fashion? 

Mr. Cole. No, I do not. 

Mr. Cartwright. OK. And I also wanted to say, during the tran- 
scribed interviews of the DOJ witnesses, committee staff asked 
about that October 2010 meeting. The chief of DOJ’s public integ- 
rity section had the following exchange with committee staff. Ques- 
tion. At the October 8, 2010 meeting, did you or anyone else from 
the Department of Justice suggest to IRS employees that they 
should, “fix the problem posed by Citizens United decision.” An- 
swer: No. And the question was, in your opinion does the Citizens 
United decision pose a problem. 

And the answer was. It is not my role to comment on the law 
of the land. It is the law of the land. My job is to enforce the law. 
Citizens United is the law of the land. That was the answer that 
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was given. Deputy Attorney General Cole, do you agree that Citi- 
zens United is the law of the land and that it is DOJ’s role and 
responsibility to enforce that law? 

Mr. Cole. Yes, it is. And to enforce all the other laws that are 
involved in that area. 

Mr. Cartwright. All right. Now, the director of the election 
crimes branch of the DOJ’s public integrity section was asked 
about Citizens United during his interview. In response, he said 
the following, “So Citizens United is not a problem. It is the law. 
And so no, I am not aware of any effort or part of any effort to fix 
a problem from Citizens United. I am aware that it changed the 
law, though, and that law enforcement, in reaction to such changes, 
must be vigilant about the opportunities they present for 
lawbreaking.” 

So my question for you. Deputy Attorney General Cole. Are you 
aware of any attempt by the Justice Department to, “fix a problem 
posed by Citizens United”? 

Mr. Cole. I am aware of no such effort. There was no problem, 
particularly. That was the law. 

Mr. Cartwright. Well, now that Statements from DOJ wit- 
nesses and Deputy Attorney General himself have directly refuted 
the chairman’s allegation that DOJ, “contributed to the political 
pressure on the IRS to fix the problem posed by the Citizens 
United decision,” I want to say I hope this claim is put to rest once 
and for all. It is time to stop creating fake scandals and start focus- 
ing on conducting real oversight, which is the charge of this com- 
mittee. 

And I yield back. 

Mr. Jordan. I would just ask to consent to enter into a record 
a Statement made my Ms. Lerner at a speech 8 days after the 
meeting that Mr. Cartwright just referenced. This is a speech at 
Duke University October 19, 2010, where Ms. Lerner said, “Every- 
body is screaming at us right now. Fix it now, before the election.” 
I forgot what Mr. Cartwright said, but what we do know is that 
Ms. Lerner gave a speech 8 days after that meeting and said every- 
body is asking me to fix it. 

Mr. Connolly. Mr. Chairman? 

Mr. Jordan. I would yield to 

Mr. Connolly. Mr. Chairman, a unanimous consent request? 

Mr. Jordan. Unanimous consent request. 

Mr. Connolly. I thank the chair. Since we are putting stuff on 
the record, I would ask unanimous consent that the full transcript 
of the staff interview with the director of the elections crimes 
branch at DOJ 

Chairman ISSA. I object. It is not the — Mr. Chairman, it is not 
the policy of this committee to put transcripts in the entirety out. 
I respect the gentleman’s right to take any and all pertinent areas, 
but putting the questions and answers of transcripts has proven to 
be used to coach witnesses. And the coaching of witnesses later on, 
I am sure Mr. Cole would tell you, is not productive in an inves- 
tigation. 

Mr. Jordan. Gentleman from California. 

Mr. Connolly. I would just — Mr. Chairman, I have a second 
unanimous consent request. 
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Mr. Jordan. Gentleman is recognized. 

Mr. Connolly. I would further ask, since, you know, we don’t 
want to cherry pick around here. I was simply trying to avoid that 
because I know that the committee chair frowns on that. That the 
May 29, 2014 interview with the chief of DOJ’s public integrity sec- 
tion also be entered into the record. 

Chairman IssA. Again, I object unless the gentleman can cite ap- 
propriate items. He is certainly welcome to, but the policy of this 
chair is that it is destructive to ongoing investigations to do entire 
transcripts. And, for the most part, it has been avoided. 

Mr. Connolly. Well, Mr. Chairman, at the invitation of the 
chairman then I will cite two — two sections of those interview I 
hope the chairman would not object to be entered into the record 
at this time. I 

Mr. Jordan. That is fine. 

Mr. Connolly. But I am afraid I am gonna have to read them 
because otherwise you won’t know. 

Chairman IsSA. All right. 

Mr. Connolly. So the director of election crimes branch, on May 
6, 2014, said, “Since I joined the public integrity section in 1992, 
I have never encountered politically motivated decisions. To the 
contrary, it has been my consistent experience this section is active 
without exception on a strictly nonpartisan basis in all of its deci- 
sions and actions. In my experience, politics plays no role in our 
work as prosecutors, period.” 

That was part of his interview, and I would ask without objection 
it be put in the record. 

Mr. Jordan. Without objection. 

Mr. Connolly. And then the second one, Mr. Chairman, and 
then I will cease. On May 29, John Kennedy’s birthday, of this year 
he told — the chief of DOJ’s public integrity section explained to our 
staff, “Since I have been chief of this section” — of the public integ- 
rity section — “I have never encountered, nor will I tolerate, any po- 
litically motivated decisions. Politics does not and cannot play a 
role in our work as prosecutors.” 

And I thank the chair. 

Mr. Jordan. All right, thank the gentleman. We are gonna try 
to get to two more before we have a couple votes on the floor. 

So the chairman of the committee is recognized. 

Chairman IsSA. Thank you, Mr. Chairman. 

General Cole, a couple of areas. Would you agree that it would 
be wrong to continue an investigation for any length of time if 
there isn’t a smidgen of evidence of wrongdoing? 

Mr. Cole. If you have completed the investigation and you have 
satisfied yourself that there is no wrongdoing in the investigation, 
then the investigation is done. 

Chairman IssA. That wasn’t my question. General Cole. My ques- 
tion was, if you begin an investigation, and you go through weeks, 
months, now basically a year and you do not have a smidgen of evi- 
dence of a crime, is it appropriate to continue spending taxpayer 
dollars? 

Mr. Cole. It depends on whether you think there is a chance 
that you may find additional evidence of crime 

Chairman IssA. Mr. Cole, Mr. Cole 
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Mr. Cole [continuing]. That you have considered all the avenues 
that you need to 

Chairman IssA. Mr. Cole, General Cole, you have an ongoing in- 
vestigation. It has been going on now for a year. 

Mr. Cole. That is correct. 

Chairman IsSA. You have confirmed that ongoing investigation. 
So it is appropriate to say that your answer is that there either has 
to be evidence of a crime or a belief by your investigators that 
there is, in fact, a crime that has been committed that you are in- 
vestigating. Isn’t that correct? 

Mr. Cole. There has to be a belief that there is still evidence 
that is necessary to be looked at to determine whether or not a 
criminal statute has been violated. 

Chairman IssA. Mr. Cole 

Mr. Cole. That is the purpose 

Chairman IssA. Mr. Cole, I really appreciate your dodging on be- 
half of decorum, but 

Mr. Cole. I am not dodging. 

Chairman IssA. My question needs to be answered. 

Mr. Cole. The purpose of 

Chairman IssA. You cannot spend taxpayer dollars if you do not 
have a belief that it is going to lead to a crime. That would be a 
frivolous investigation, at some point, wouldn’t it? 

Mr. Cole. You 

Chairman IsSA. Do you continue looking for crimes for years on 
innocent people when, in fact, there isn’t a smidgen of evidence? Do 
you continue looking at somebody for criminal investigation for 
months or years without any evidence just because you, in the long 
run, think it might happen? 

Mr. Cole. You start investigations based on 

Chairman IssA. No, no. That was a yes or no. General Cole. It 
really is. Do you do that? I outlined a rather repugnant accusation 
that the minority has made about this chair and this committee 
that we are continuing to investigate wrongdoing by the IRS, both 
in Cincinnati and particularly in Washington, led by Lois Lerner. 
We continue to investigate it because we believe and Ways and 
Means has referred to you criminal allegations. Do you continue to 
investigate if — not — we are not talking about whether or not you 
are gonna get a successful prosecution, a conviction. 

We understand that all of that — sometimes you go for years and 
you never get — like organized crime, you don’t necessarily get a 
conviction, you don’t get what you need. But would you continue 
investigating, as you have, if you did not have — if your investiga- 
tors did not have — a belief that a wrongdoing had occurred for 
which you were trying to build a case? And please, that is a yes 
or no. 

Mr. Cole. Mr. Chairman, unfortunately it is not quite a yes or 
no. 

Chairman IsSA. Oh, yes it is. 

Mr. Cole. Oh no it is not.. 

Chairman IssA. And we are gonna have this conversation. Would 
you continue to take people’s time, money, force them to get attor- 
neys, investigate, subpoena, grab information, interview people? 
Would you do that if you did not have a belief that there was a 
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possibility of a crime, and one that you thought worth inves- 
tigating? Would you do that? 

Mr. Cole. Can I give you my answer, and then you can always 
followup. 

Chairman ISSA. You could give me a yes or no, and then you 
could further explain. That is how — that is — ^your boss, the attor- 
ney general is a bad witness. Please don’t be a bad witness. 

Mr. Cole. I am trying not to be a bad witness 

Chairman IssA. OK, that was a 

Mr. Cole. But not every question has a yes or a no 

Chairman IssA. Mr. Cole, that was a question that you could an- 
swer yes or no. Would you continue to investigate people without 
a smidgen of evidence? Would you continue to spend the taxpayer 
dollars when, in fact, there was no reasonable belief that a crime 
had been committed? 

Mr. Cole. Sometimes you investigate to ensure that you have 
evidence that one wasn’t committed. 

Chairman IssA. So you could be 

Mr. Cole. Or to find out whether one was committed. 

Chairman IssA. You could be — Mr. Cole, that means that you 
could be spending the time and money trying to prove that Lois 
Lerner is innocent and that this committee was wrong in accusing 
her. You could be doing that. 

Mr. Cole. We are not trying to prove anything. 

Chairman IsSA. I didn’t ask what you were trying to do. I 
asked 

Mr. Cole. We are trying to find out what the facts are and deter- 
mine whether or not there is 

Chairman IsSA. OK. Well, let me get to my obligation to try to 
get to the facts. I issued you a lawful, constitutionally mandated 
subpoena. I issued a subpoena to the attorney general. And in it, 
we asked for all documents and communications between Lois 
Lerner and employees at the Department of Justice. You re- 
sponded, and said, “We also have not included documents reflecting 
the department’s internal deliberations about law enforcement 
matters” — fine — “in which we have substantial confidential interest 
because we believe that disclosures would chill candid exchange of 
interviews that are important to sound decisionmaking.” 

Do you recognize those words? Mr. Peter Kadzik sitting behind 
you could shake his head yes. He signed the letter. 

Mr. Cole. That is a standard policy of the Justice Department. 

Chairman IssA. OK. So I just want to make it clear. The stand- 
ard policy of the Department of Justice is, you don’t give us the 
Q&A of your interviews because it could have a chilling effect on, 
or adversely affect, your ongoing investigations. Is that correct? 

Mr. Cole. That is correct. 

Chairman IssA. Great. I just wanted to make sure we understood 
that was what good investigations do. However, when we subpoe- 
naed the documents between the Department of Justice and Lois 
Lerner we got one tranche. That tranche shows that, in fact, either 
Justice wanted the goods on lots of people — including information 
that wasn’t publicly available, taxpayer ID information — or Lois 
Lerner sent that information and the Department of Justice didn’t 
want it. It is only one or the two, because it did get sent. 
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When we subpoenaed all the communications, was there any rea- 
son that you would not and have not delivered to us all of those 
documents, since that is not your investigation of Lois Lerner but, 
in fact, our investigation of you being the Department of Justice in 
addition to Lois Lerner, since there obviously was a relationship 
there in which documents inappropriate to be sent were sent. 

Mr. Cole. Right. I would have to go back and look. There is a 
difference between the documents that were created at the time 
and documents that have been created in determining how to re- 
spond, as is described in the letter. I don’t know which documents 
are being withheld at this point, Mr. Chairman, so we would have 
to look at those to see which ones they are. 

Chairman ISSA. Will you commit today, in the case of documents 
that would have been exchanges between Lois Lerner or documents 
that Lois Lerner may have asked to be sent back and forth, com- 
munications at — in those periods of time? This is before — obviously, 
before you were debating whether to give us information or not. 
But the documents related to her activities and her — and the IRS’ 
activities. 

Will you agree either to give us all the documents related to cor- 
respondence back and forth between the IRS and anyone at De- 
partment of Justice in this time period that may have been related 
to the ongoing investigation — 501(c)(3)’s and (c)(4)’s and so on — or 
give us a privileged log? Understanding that as an attorney one or 
the other is due us. Will you commit to do that? 

Mr. Cole. We will commit to give you the documents, or we will 
give you an indication of what types of documents we are not pro- 
viding you, as we have done in the past, so that you will under- 
stand. 

Chairman IssA. Will you do it in the form of a privileged log so 
that the documents have sufficient specificity to individually make 
the claim of why there is a specific privilege, not a blanket — we are 
giving you some, we are not giving you others — if you don’t mind? 

Mr. Cole. My understanding, Mr. Chairman, is we have not 
given privileged logs in the past, and we see no reason to start that 
now. But we will give you information that will allow you to under- 
stand the nature of the documents that are not being provided. 

Chairman IsSA. My understanding is that your boss has been 
held in contempt because he refused to give us documents related 
to the laws being broken by lying to Congress and the people who 
knew about it for 10 months. And those internal documents have 
yet to be produced, in spite of the fact that it is before the court 
and 2 years later. So understand, I don’t care about your history. 
I don’t care about anything except the Constitution. And when the 
discussion was going on about Citizens United, I almost inter- 
rupted for one reason. It is not about the law. 

Citizens United is a constitutional decision. It is not a law that 
can be fixed. You cannot fix a constitutional decision. The Constitu- 
tion was a decision that the President objected to. The Constitution 
was the one that he truly failed to have decorum in the well of the 
U.S. House of Representatives, when he reprimanded the Supreme 
Court for their decision in Citizens United. And Lois Lerner 
thought publicly and said publicly they want us to fix it. And Lois 
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Lerner went about trying to fix it by going after conservative 
groups for what they believed. 

And working with the Department of Justice to try to get audits 
and further prosecution of people who essentially were conserv- 
atives and asserting their constitutional free speech. 

So, Mr. Cole, I hope that you would never investigate Lois Lerner 
or the crimes related to this if there wasn’t a smidgen of evidence. 
I would hope that you were doing it because, in fact, as we know 
on this committee crimes were committed, regulations were vio- 
lated, rules were broken and Americans’ constitutional rights were 
violated by Lois Lerner and perhaps others around her. 

And I would hope that is the reason your investigation is ongo- 
ing. And I look forward to those privileged logs. 

Thank you, Mr. Chairman. I yield back. 

Mr. Jordan. The gentleman from Nevada is recognized if — or — 
we can come — we are gonna come back. We are gonna recess. But 
if you want to go now, we got 3 minutes and 40 seconds left in the 
vote. 

Mr. Horsford. Mr. Chairman, I actually ask for unanimous con- 
sent under Rule 9 that the minority be given equal time, based on 
the fact that the chairman went over additional 5 minutes. 

Mr. Jordan. I have been very lenient with the time, and I have 
let the ranking member go over. And we will be happy to let you 
go over if you want. But that may mean we miss votes — but go 
right ahead. 

Mr. Horsford. Thank you. Thank you, Mr. General, for being 
here today. And I want to start by again just reiterating the fact 
that the chairman asked at the beginning of this hearing for you 
to swear, under oath, that you were telling the truth, the whole 
truth and nothing but the truth before this committee. And so 
throughout the questioning, you have indicated that this investiga- 
tion is ongoing by the Department of Justice. Is that correct? 

Mr. Cole. That is correct. 

Mr. Horsford. Is there any reason for members of this com- 
mittee or for millions of Americans to believe that that is not the 
case, or to believe otherwise? 

Mr. Cole. There is no reason, no. 

Mr. Horsford. After the press report was released in January 
2014, has Attorney General Holder explicitly Stated to the public 
that the investigation is ongoing? 

Mr. Cole. I believe he has. 

Mr. Horsford. Thank you. 

I want to bring to the committee’s attention the fact, again, that 
many of us agree that there was absolutely wrongdoing by the IRS 
on the handling of the tax-exempt status, and the process was un- 
acceptable, and that people do need to be held accountable. I be- 
lieve that the President famously referred to the IRS mishandling 
of these applications on Super Bowl Sunday as consisting of “bone- 
head decisions.” The President went further and commented that 
there was “not even a smidgen of corruption.” 

Now, much has been made of the President’s Statements. Chair- 
man Goodlatte asked, during a June 11, 2014 judiciary hearing, 
“How can we trust that a dispassionate investigation is being car- 
ried out when the President claimed no corruption occurred?” Dur- 
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ing the same hearing, Chairman Goodlatte asked FBI Director, 
James Comey, “Can you explain why there is an investigation, 
given that the President said that there was not even a smidgen 
of corruption?” 

Director Comey responded, “I mean no disrespect to the Presi- 
dent or anybody else who has expressed a point of view about the 
matter, but I don’t care about anyone’s characterization of it. I 
care, and my troops care, only about the facts. There is an inves- 
tigation because there was a reasonable basis to believe that crimes 
may have been committed, and so we are conducting that inves- 
tigation.” 

So Deputy Attorney General Cole, do you agree with the assess- 
ment that outside characterizations, even by the President, have no 
bearing on a particular investigation? 

Mr. Cole. That is correct. People don’t know what it is we know, 
and they have — we do our job, and try to block out whatever people 
say on the outside. 

Mr. Horsford. Is it accurate to say that the department does 
not take direction from the President on how to conduct ongoing in- 
vestigations? 

Mr. Cole. We do not. And that is a very specific line that is 
drawn. 

Mr. Cummings. Will the gentleman yield? 

Mr. Horsford. Yes. 

Mr. Cummings. Just for a second? Mr. Chairman, I understand 
we have less than a minute — Mr. Chairman. I don’t know whether 
you were coming back. Were you coming back? 

Mr. Jordan. Yes. 

Mr. Cummings. Can he resume his questioning when he comes 
back? I mean, if you don’t mind. I want us to be able to vote. 

Mr. Jordan. [Off mic.] 

Mr. Cummings. Yes, yes. Does that make sense? I just want to 
make sure we get answers — we are out of time. We got to get to 
vote. 

Mr. Jordan. But there are 300 people haven’t voted, so 

Mr. Cummings. Yes, well, I am not gonna be one of them. 

Mr. Jordan. All right. It is you up to — I was gonna let him finish 
all 5 minutes. 

Mr. Cummings. Yes, I would 

Mr. Jordan. Recess? All right? Let me — I am gonna ask one 
more question. I won’t take your time. I am gonna have one quick 
question before I go. 

Mr. Horsford. So I reserve my time, Mr. Chairman, until we re- 
turn. 

Mr. Jordan. All right. You will get — you will be given your full 
2-1/2, 3 minutes, whatever you had left. 

Mr. Cole, we are gonna recess. But before we do, is the Depart- 
ment of Justice investigating why the IRS waited 2 months to dis- 
close the loss of Lois Lerner’s emails? 

Mr. Cole. I don’t know if that is specifically what we are inves- 
tigating We are looking at the loss of the emails, but 

Mr. Jordan. I am asking your specifically. Are you gonna look 
at the fact that the head of the agency that targeted conservative 
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groups knew, in April, and didn’t tell us and didn’t tell you for 2 
months? Are you gonna look at that fact? 

Mr. Cole. I think that depends on whether or not the IRS refers 
or the inspector general refers that to us. This is an area that we 
will probably want to satisfy ourselves 

Mr. Jordan. Why should — what should the inspector general 
have to do with it? If you think that is a problem, I certainly think 
it is a problem, the American people think it is a problem. I would 
hope the Justice Department would think it is a problem. So why 
wouldn’t you look into the 2-month lag? 

Mr. Cole. We would have to determine if there is a potential 
criminal violation before we would look at that. We don’t just inves- 
tigate for no reason. There has to be some sort of basis or some sort 
of thought that it might implicate a Federal criminal statute. So 
we would have to look at that first. 

Mr. Jordan. All right. We will resume. We are gonna take a re- 
cess. You can — obviously, we will be back in probably 30 minutes. 
So thank you. 

Mr. Cole. OK. 

Mr. Jordan. We stand in recess. 

[Recess.] 

Mr. Jordan. The committee will be in order. 

The gentleman from Nevada is recognized for the remainder of 
his time. 

I believe it was — approximately 3 minutes or so still. I will give 
you a couple extra minutes. How is that? Put on 3 minutes, if we 
can. The gentleman is recognized. 

Mr. Horsford. Thank you. Mr. Attorney General, thank you for 
continuing to be with us this afternoon. 

So as I was concluding my questions before we recessed, I was 
asking about the fact that regardless of Statements made by out- 
side groups or characterizations that the Department of Justice ap- 
proaches its investigations in fair, impartial and uninfluenced 
ways. So if you could just answer, for the record, that — whether it 
is the case to say that the department does not take direction from 
the President on how to conduct ongoing investigations. 

Mr. Cole. We do not take any direction from the President. Mat- 
ter of fact, that is a time-honored restriction and barrier that is put 
in between the Department of Justice and the White House. It is 
independent in its investigations, and that is honored very scru- 
pulously. 

The Department of Justice — I think Director Comey put it very 
well. When we find allegations that are worthy of investigation, for 
whatever reason, we investigate them to find out what the true 
facts are, then apply those facts to the law and make a determina- 
tion about what the appropriate resolution should be. That is what 
we do; no more and no less. 

Mr. Horsford. So has the President’s Statement in any way — 
the Statement that there was “not a smidgen of corruption” influ- 
ence the department’s investigation in any way? 

Mr. Cole. No, it has not. 

Mr. Horsford. Mr. Chairman, what I would like to say is actu- 
ally the fact that I wish that this committee would approach our 
oversight function in the way that the Department of Justice is ap- 
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preaching its investigation, which is to do so fairly, impartially and 
without prejudging the facts. 

And the attorney general here today has indicated that that is 
definitely the approach that they take. And we want the facts, as 
well. There are those of us who believe that there was wrongdoing 
and that there should be accountability. 

We just don’t think that we should prejudge the circumstances 
before all of the facts get out, despite the approach by others. I 
would like to ask unanimous consent, Mr. Chairman, to enter into 
the record opening Statements of the two Department of Justice 
employees who were interviewed in the course of this committee — 
IRS investigation. 

Mr. Jordan. Without objection. Wait, wait, wait, wait. Opening 
Statements, you said? 

Mr. Horsford. The chief of the public integrity section. Jack 
Smith, and the director of the elections crimes branch. 

Mr. Jordan. And what are you asking to enter? 

Mr. Horsford. I am asking to enter their Statements from 
their 

Mr. Jordan. Well, is it the full transcript? We had this debate 
just a little bit ago. If it is the full transcript, I would object. If it 
is a Statement they 

Mr. Horsford. It is not. However, I want to say for the record, 
Mr. Chairman, the Republican Armed Services Chairman, Buck 
McKeon, just released 100 percent of the transcripts from 
Benghazi. So I am not clear on the standard being used by this 
chair. 

Mr. Jordan. We are gonna try to move on. I think I am gonna 
object. I will take a look it, and I am gonna object now. We will 
take a look at it afterwards. 

Mr. Horsford. You are gonna object 

Mr. Jordan. The gentleman from 

Mr. Horsford. Can I ask the point of order as to the reason 
for 

Mr. Jordan. You need unanimous consent to enter 

Mr. Cartwright. What would be the rule that 

Mr. Jordan. I am gonna recognize — I want to try to move and 

get to as many of our colleagues as I can. So 

Mr. Horsford. Mr. Chairman, under rule nine 

Mr. Jordan [continuing]. For the next vote. 

Mr. Horsford. I have not finished my time that was allotted to 
me. No, we were 

Mr. Jordan. I think you are 42 seconds over. 

Mr. Horsford. No, the chair was over 5 minutes. I had addi- 
tional time, we recessed, I have not finished 

Mr. Jordan. I gave you — I gave you more than the time you had 
left. 

Mr. Horsford. No, you — under rule nine 

Mr. Jordan. And I have given Mr. Cummings more time than 
5 minutes. I have given — I think it — talk to Mr. Carver, talk to 
anyone. I have been pretty generous with the time and I will con- 
tinue to be generous with the time. But I do want to get to every- 
one who is here, and Mr. Meadows has been waiting a long time. 
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Mr. Horsford. Under rule nine, I am asking for a parliamentary 
inquiry 

Mr. Jordan. The gentleman is — the gentleman from North Caro- 
lina is recognized for his 5 minutes. 

Mr. Horsford. Will you — so the chairman will not recognize my 
parliamentary 

Mr. Jordan. I am recognizing the gentleman from North Caro- 
lina because you are now a minute 16, plus the additional minute 
I gave you. You are 2-1/2 minutes over time right now. 

Mr. Horsford. Because you will not recognize my point of order 
under rule nine. 

Mr. Jordan. I said I object to your point of order. 

You don’t have a valid point of order on 

Mr. Horsford. There is a valid point of order. 

Mr. Jordan. You need unanimous — you asked for unanimous 
consent, I objected to that. 

Mr. Horsford. Has the minority been given equal time? 

Mr. Jordan. Yes, they have. You won’t 

Mr. Horsford. For the majority. 

Mr. Jordan. Now, in absolute time you won’t get as much be- 
cause you are the minority, you don’t have as many members of the 
committee. 

Mr. Horsford. That 

Mr. Jordan. But you are going to be — get equal time for the 
number of members you have. 

The gentleman from North Carolina is recognized. 

Mr. Meadows. I 

Mr. Cartwright. Mr. Chair, I would like to be recognized. 

Mr. Jordan. The gentleman from North Carolina has already 
been recognized. If he will yield you can be recognized. But right 
now, the gentleman from North Carolina is recognized for 5 min- 
utes. 

Mr. Cartwright. Will the gentleman yield for 30 seconds? 

Mr. Meadows. Well, yes. I will be glad to yield for 30 seconds. 

Mr. Cartwright. Thank you. Mr. Chairman, I would like to 
point out that the chairman of the full committee, Mr. Issa, was 
given a full 10 minutes prior to Mr. Horsford’s line of questioning. 
And it was represented by you to Mr. Horsford that he would be 
given an extra 5 minutes. 

Mr. Jordan. It was not represented I would give him an extra 
5 minutes. 

It was represented I would give him extra time, and I gave 

Mr. Meadows. I am reclaiming my time. 

Mr. Jordan [continuing]. To ther committee members 

Mr. Meadows. I am reclaiming my time. 

Mr. Jordan. And I have done. 

Mr. Meadows. I thank the chair. And let me go ahead, Mr. Cole, 
with a few questions. One, in your testimony, your verbal testi- 
mony here today, to give you a quote, you say you have “the utmost 
confidence in TIGTA,” in their investigation. Is that — do you stand 
by that? I mean, that is a direct quote of you. 

Mr. Cole. Yes, I do. And the entire team that is investigating 
this. 
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Mr. Meadows. All right. So let me ask you, is it normal proce- 
dure, when TIGTA investigates somebody, to have a member of 
management in on personal interrogatory discussions with other 
employees? Why would you — would you normally do that in your 
investigative mode? To have members of management in the major- 
ity of those interviews? 

Mr. Cole. A lot of those take place before we 

Mr. Meadows. Would you — the question is 

Mr. Cole. I just want to put it in context. Congressman. Because 
the idea 

Mr. Meadows. So were you there when the interviews were hap- 
pening back in 2011, with TICTA? How would you put it in con- 
text? 

Mr. Cole. I am trying — if you will let me explain, I think you 
will understand. Inspectors general have different types of inves- 
tigations that they do other than just criminal investigations. 

Mr. Meadows. Right. 

Mr. Cole. This is — we are working with TICTA on a criminal in- 
vestigation — 

Mr. Meadows. I understand that. 

Mr. Cole. Prior to this, they were doing an investigation on their 
own, without us 

Mr. Meadows. So your utmost confidence is really about the in- 
vestigation now, not what happened before. 

Mr. Cole. It is the different types of rules that may apply. Some- 
times different agencies have union rules that apply and control 
the way that an inspector general may talk to people. I am not 
sure what the rules are at the IRS, and they cover TICTA’ s 

Mr. Meadows. Since you weren’t there, we will go on. May 2013 
you started an investigation. Is that correct? 

Mr. Cole. The Justice Department. 

Mr. Meadows. The Justice Department started an investigation. 
And that continues today. 

Mr. Cole. Yes, it does. 

Mr. Meadows. OK. Missing emails that we have now discovered, 
does it not concern you that your exhaustive investigation did not 
uncover the fact that there were missing emails and that you had 
to read about it in the press? Should we be concerned that your in- 
vestigation is not exhaustive if it took you more than 13 months 
and you had to read about it in the press that there were missing 
emails? Does that concern you? It concerns me. 

Mr. Cole. I understand it concerns you. 

Mr. Meadows. Would that concern you? 

Mr. Cole. Depends on the reason. And as the — as I have ex- 
plained, as we have looked through the records in this case there 
was not a gaping hole. Because these emails come from a lot of dif- 
ferent sources. 

Mr. Meadows. OK. 

Mr. Cole. And as a result 

Mr. Meadows. And that is reasonable. But the individual with 
TICTA that knew about the fact that there were missing emails in 
October 2012, did you not talk to him? Because he apparently 
didn’t tell you, and he knew about it. Why would he not have told 
you if you had this ongoing, exhaustive investigation with some- 
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body from TIGTA of which your have the utmost confidence? And 
they wouldn’t tell you that there were missing emails, when he 
knew about it? 

Mr. Cole. If I am — if I understand your question, the person who 
I believe knew about it earlier on was in a much different context. 
And I don’t know how much they knew about what related to our 
investigation at the time. 

Mr. Meadows. Listen, to 

Mr. Cole. I just don’t know. I am not 

Mr. Meadows [continuing]. You are — you are insulting the 
American people. 

Mr. Cole. I don’t believe 

Mr. Meadows. And if you are indicating that someone that was 
involved in the TICTA investigation didn’t know that there was all 
that is going on, and that the American people are concerned. Are 
you — is that what you are saying? 

Mr. Cole. I don’t know if that person was involved in this 
TICTA investigation. 

Mr. Meadows. Yes. I mean, they wrote notes. That is how we 
found out about it in October 2012. Actually, the way we found out 
about it is, you gave us emails and we all of a sudden said why 
did the IRS not give us these emails. And then it was, Shazam. 
Here, we found out that these missing emails — when actually 
someone with TICTA already knew about it. 

Mr. Cole. I would have preferred that the dots get connected 
earlier, but I think that TICTA agent, in October 2012, was inves- 
tigating something quite different. And not this investigation, this 
matter that TICTA was in, is my understanding. 

Mr. Meadows. Oh, really? 

Mr. Cole. That is my 

Mr. Meadows. Because according — he went back and found 
notes that there may be a problem. So let’s go on a little bit fur- 
ther. The IRS commissioner knew in February that there was a 
problem, and he says he didn’t tell you. Are you concerned about 
that? 

Mr. Cole. Would have liked to have known. 

Mr. Meadows. Yes, would have liked to have known. We would 
have, too. And so you found out about it in a newspaper. 

Mr. Cole. That is correct. 

Mr. Meadows. All right. So how exhaustive is your investigation, 
then, Mr. Cole, if you would have liked to have known about it? 
How can the American people have confidence in your investigation 
if the things that you would like to know about aren’t getting 
asked? Are you not having interviews back and forth? Has anybody 
interviewed the IRS commissioner? 

Mr. Cole. As I have said, we don’t talk about who we interview 
and who we don’t interview. 

Mr. Meadows. Well, he says you haven’t. So would you think 
that he was being truthful with Congress? 

Mr. Cole. I am not gonna comment on what we do in our inves- 
tigations. But certainly, as part of looking into the emails, we will 
look into all of that, as well. 

Mr. Meadows. Well, when? If 13 or 14 months is not enough, 
when is enough? 
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Mr. Cole. We just found about this last month, Congressman, 
and we are starting to look into it. 

Mr. Meadows. I will yield back. Thank 

Mr. Jordan. Mr. Cole, are you asserting that you are going to 
interview Mr. Koskinen? 

Mr. Cole. I didn’t say what we were going to do, Mr. Chairman. 
As you know, we don’t talk about the steps we take in investiga- 
tions, but we will certainly look into, as part of the emails, all of 
the issues surrounding it. 

Mr. Jordan. The gentleman from South Carolina is recognized. 

Mr. Gowdy. Thank you, Mr. Chairman. Deputy Attorney General 
Cole, you have been done a tremendous disservice when the Presi- 
dent prejudged this investigation. It is not fair to the people at the 
Department of Justice, it is not fair to the people who are inves- 
tigating, and it is not to the complaining witnesses, the potential 
victims. It is really unheard of for somebody who purports to be an 
expert in constitutional law to prejudge an investigation. So I am 
gonna start with that. 

And I know that you cannot provide names and I know that you 
cannot provide details. But you have, on a number of different oc- 
casions this morning, sought to reaffirm that there is an ongoing 
investigation. So I am gonna ask you about some of the traditional 
investigatory tools and make sure that those are at play. And 
again, I am not asking you for names and I am not asking you for 
specifics. But when you say a matter is being investigated, I think 
it — and by the way, back in the old days you couldn’t even confirm 
that there was an ongoing investigation. That was the policy back 
in the old days. 

I don’t know if the policy has been waived or this particular fact 
pattern is such that you are willing to confirm an ongoing inves- 
tigation. But that is policy, that is not law. There is no law that 
prevents you from answering these questions. Have witnesses been 
brought before a grand jury? 

Mr. Cole. As you well know. Representative Gowdy, we can’t 
talk about anything that takes place before a grand jury. That is 
not prohibit — that is not permitted under rule 6E. 

Mr. Gowdy. Have subpoenas been issued? 

Mr. Cole. That is also a grand jury 

Mr. Gowdy. Have administrative subpoenas been issued? Not 
grand jury subpoenas, but administrative subpoenas been issued? 

Mr. Cole. With all due respect. Congressman, we don’t talk 
about the steps we take in our investigations. They are thorough, 
and 

Mr. Gowdy. Mr. Deputy Attorney General, I understand that. 
But when the chief law enforcement officer for this country, the 
chief executive, prejudges an investigation, and you are seeking to 
assure us that that investigation is ongoing and vibrant and being 
professionally done, I think it is OK, in this instance, for you to re- 
affirm us that all the traditional tools available to prosecutors are 
being used. Administrative subpoenas aren’t covered by rule 6E, so 
you can answer that question. 

Mr. Cole. We are using every tool that is appropriate to be used, 
we are using every facility we can to find out what the facts are 
in this matter as thoroughly and as completely as we can. 
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Mr. Gowdy. How many witnesses have been interviewed? 

Mr. Cole. I cannot tell you that. 

Mr. Gowdy. You cannot because you don’t know, or you cannot 
because you choose not to answer the question? 

Mr. Cole. It would be both. 

Mr. Gowdy. More than 20? 

Mr. Cole. I am not gonna go into a guessing game with you, 
Congressman. 

Mr. Gowdy. Have any proffers been 

Mr. Cole. I am not gonna go into the details of the investigation, 
I am sorry. I know that is frustrating. But when this is over, we 
will be providing you with details. 

Mr. Gowdy. Well, how would we know when it is over? I mean, 
obviously if there is an indictment it is over for that person until 
the prosecution. But how are we — look, you have a constitutional 
responsibility to do your job. With all due respect, so do we. It is 
different. Our job is not to prosecute criminal code violations, but 
it is our job to set policy and to determine whether or not an agen- 
cy is worthy of the same level of appropriation that it received the 
year before. 

And we can’t do our jobs if we are constantly told, not because 
of the law but because of policy, that we are not gonna answer any 
of the questions related to the investigation. So how will we know 
when this investigation is over? 

Mr. Cole. We will let you know, either through an indictment 
that comes out and you will see that, or through us telling you that 
it is over and providing you with information. 

Mr. Gowdy. You don’t know how many witnesses have been 
interviewed. 

Mr. Cole. I don’t know an exact number, no. But I wouldn’t tell 
you if I did, with all due respect. 

Mr. Gowdy. Do you know what percentage of witnesses have 
been interviewed. Out of the full universe of witnesses that have 
been — that you have identified, how many have been interviewed? 

Mr. Cole. I am not gonna go down that road. Congressman, 
sorry. 

Mr. Gowdy. Are there any plea agreements been signed? 

Mr. Cole. I am not gonna go down that road. 

Mr. Gowdy. Deputy Attorney General, I asked you the last time 
you were before a committee that I had the privilege of serving on 
if you would please, in the quietness of your own conscience, con- 
sider whether or not this fact pattern is appropriate for a special 
prosecutor. And I am sure that you did, but this morning you said 
you have reached the conclusion that it would not be appropriate. 
Can you give me the fact pattern where it would be appropriate? 
If prejudging an investigation that has political overtones and un- 
dertones, and the selection of — and I am not prejudging Ms. 
Bosserman. She, I am sure, is capable of doing a very fine job. 

I just find it stunning that she would be picked. Out of the full 
universe of available Federal prosecutors, to pick a maxed-out 
donor I just think was very short-sighted. So if it is not this fact 
pattern, what fact pattern would it be appropriate to ever use a 
special prosecutor, given the fact that your boss drafted the regula- 
tion? 
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Mr. Cole. It is very, very rare in the history of the Justice De- 
partment to use a special prosecutor. 

Mr. Gowdy. Give me a fact pattern where it would trigger to 
you, in your mind, the appropriateness of a special prosecutor. 

Mr. Cole. I can’t go down and dream up a fact pattern, Mr. 
Gowdy. But I know the one time we have appointed a special coun- 
sel was in the Waco investigation, where Senator Danforth was ap- 
pointed. 

Mr. Gowdy. Well, the regulation is in place. It is pretty plainly 
written. The interests of justice, potential conflict. You have politics 
infecting this investigation. You have a prejudgment by the com- 
mander in chief that there is not a smidgen — and I will substitute 
the word “scintilla” because smidgen is not a legal term — there is 
no evidence of wrongdoing. It has already been determined. You 
talk about jeopardizing investigation, you talk about compromising 
a jury pool, I mean, again, I — out of fairness to you, I am not gonna 
ask you to comment because he is your boss. 

But I — really, that was a tremendous disservice to be done to 
people who dedicate their lives to law enforcement to prejudge an 
investigation and to do it for a cheap political score during the 
Super Bowl. So if not here, when? If not this fact pattern, when? 

Mr. Cole. Each individual matter is gonna have to be judged on 
its own individual and unique facts. I can’t set out a prescription 
for when one would be appropriate. All I can tell you is we have 
analyzed this one, we have looked at the applicable regulations, 
and this does not meet any standard that would come to the point 
of warranting a special counsel. 

Mr. Gowdy. When you say it has been analyzed, this is a deter- 
mination that is ultimately made by the attorney general himself? 

Mr. Cole. Along with myself. 

Mr. Gowdy. Did you seek outside opinions? Did you consult any- 
one else whose legal opinion you value, and ask, hey, this is an in- 
teresting fact pattern. Maybe this is appropriate. To go find a ca- 
reer prosecutor who hasn’t maxed out to the RNC or the DNC. I 
mean, did you seek other people’s opinions? 

Mr. Cole. The internal deliberations, as you well know. Rep- 
resentative Gowdy, are not things we talk about in public. But we 
made a thorough review of this matter and determined it didn’t 
meet any sort of standard to warrant a special counsel. 

Mr. Gowdy. My time is up, Mr. Cole. I am gonna end the same 
way I ended last time. This is bigger than politics, it is bigger than 
election cycles. The one entity in our culture that is universally re- 
spected and represented by a woman wearing a blindfold is the De- 
partment of Justice. And when we start playing games with that 
we are in trouble. 

Mr. Jordan. I thank the gentleman. 

Mr. Cole, when a criminal investigation is started, isn’t usually 
one of the first things that happens is you go gather and protect 
and get ahold of the evidence? 

Mr. Cole. That usually happens fairly early on, yes. 

Mr. Jordan. OK. So when this investigation was started, did you 
guys go — well, let’s — let’s back up. May 22 of last year Lois Lerner 
came in front of this committee and exercised her Fifth Amend- 
ment rights, would not answer our questions. She has been a cen- 
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tral figure in this whole thing. Has — so back May 23 , the day after 
that, did the FBI and the Justice Department look at going to Ms. 
Lerner’s office and seizing and getting ahold of all the documents, 
her computer, her files? Did you attempt to do that in May of last 
year? 

Mr. Cole. Don’t mean to sound like a broken record, Mr. Chair- 
man, but we are not at liberty to talk about non-public information 
about what we did in this investigation. 

Mr. Jordan. Well, if you — it would seem to me if you had done 
that — let me ask it this way. If you had done that maybe we would 
have learned about the lost emails a lot sooner. Let me ask you 
this. So how do you — how are you getting the evidence in this case? 
You were just waiting for the IRS to give it to you like we have 
to wait for them to give them — give us the documents and the 
emails? 

Mr. Cole. We are doing what we need to do to get the evidence, 
Mr. Chairman, and we are getting the evidence that we need in 
this matter. 

Mr. Jordan. So you can’t tell me whether you went and got a 
search warrant, a court order to go and get those documents from 
Ms. Lerner’s office or from the IRS? 

Mr. Cole. As I have told you before, and I know it is frustrating 
to you, but we can’t talk about the non-public aspects of the inves- 
tigation. 

Mr. Jordan. All right. I am gonna go back to this point that I — 
again, several members have talked about it. If there is a private 
citizen who was under investigation by the Justice Department and 
they withheld information, willfully withheld information, about 
the loss of evidence, the loss of documents, for 2 months would that 
be a crime? 

Mr. Cole. Depends on if they had a legal duty to disclose that, 
as — when you are dealing with somebody withholding something as 
opposed to affirmatively making a false Statement, you have to 
find some sort of legal duty for them to make the disclosure to have 
that be criminal. 

Mr. Jordan. OK. So it would depend if they had a duty. But that 
would be something you would look into. You would investigate 
whether, in fact, they had a duty to disclose to you in an appro- 
priate time fashion that they had, in fact, lost those documents. 

Mr. Cole. We would. 

Mr. Jordan. That would be something you would investigate. 

Mr. Cole. Yes. 

Mr. Jordan. You said earlier that, relative to Mr. Koskinen, it 
depends on whether there is a problem with the fact that the com- 
missioner at the IRS knew in April and waited 2 months to tell us, 
the American people and, more importantly, you. So you are going 
to investigate that aspect, as well, just like you would for a private 
citizen? 

Mr. Cole. All the issues related to those emails will be wrapped 
up in the investigation that we do. 

Mr. Jordan. Including the delay? 

Mr. Cole. Including the delay. 

Mr. Jordan. So the delay in — the fact that the commissioner at 
the Internal Revenue Service delayed telling the Congress, the 
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American people, the FBI and the Justice Department is a matter 
that you are going to investigate. 

Mr. Cole. We are gonna look into what the circumstances were 
around that, yes. 

Mr. Jordan. Well, that is — that is important. 

I would recognize the ranking member for his questions. 

Mr. Cummings. Thank you, Mr. Chairman. 

Mr. Jordan. I will go with whoever wants to go. If Mr. 
Cummings is ready to go 

Mr. Cummings. Thank you very much, Mr. Chairman. All right. 
Chairman Issa and Chairman Jordan have alleged that prominent 
Democrats, Mr. Cole, pressured the Department of Justice and the 
IRS to single out conservative groups for potential prosecution. 
Both chairmen allege in a May 22 letter to the attorney general 
that a hearing held in April of last year by a Democratic Senator, 
“led to the Justice Department reengaging with the IRS on possible 
criminal enforcement relating to political speech by non-profits.” 

A press release accompanying the letter alleged that the depart- 
ment officials and Lois Lerner “discussed singling out and pros- 
ecuting tax-exempt applicants at the urging of a Democratic sen- 
ator.” General Cole, I would like to give you an opportunity to ad- 
dress this allegation. And did the department discuss singling out 
and prosecuting tax-exempt applicants at the urging of a Demo- 
cratic senator? 

Mr. Cole. No. What happened in that regard was just trying to 
answer a question of whether we had a mechanism for whether ap- 
plicants for tax-exempt status, if they had lied on their application 
for that status — if there was a mechanism for the IRS to refer 
those types of false Statements to the Justice Department for con- 
sideration for prosecution. That is all that was. 

Mr. Cummings. And so in other words, if someone — we have been 
sitting here talking about crime here quite a bit. If someone alleg- 
edly committed a crime, would they — or, again, I said “alleged.” 
Would there be a mechanism by which to get that information to 
the Justice Department? Is that what you are trying to tell me? 

Mr. Cole. That is correct. There was no targeting or anything 
like that. It was just whether or not we had the proper communica- 
tions and mechanisms that if it was discovered by the IRS that 
false Statements had been made were those going to the Justice 
Department for its consideration. 

Mr. Cummings. Does the department typically take direction 
about prosecution decisions from Members of Congress? 

Mr. Cole. No, we do not. 

Mr. Cummings. Your testimony today is consistent with State- 
ments made by the Department of Justice officials interviewed by 
the committee. On May 29, committee staff asked the public integ- 
rity section chief the following question, “Did you ever receive any 
instruction from any Member of Congress to target Tea Party or 
conservative groups for prosecution?” He responded, “No.” Simi- 
larly, on May 6 committee staff asked the director of the election 
crimes branch — if a letter from a Democratic senator directed him 
to “target conservative organizations for prosecution.” And he re- 
sponded no, it did not. 



41 


Mr. Deputy Attorney General, are you aware of the department 
receiving direction from Democratic Members of Congress to target 
or prosecute a conservative organization, or have you — or any 
Member of Congress trying to get you to target any organizations? 
I am just curious. 

Mr. Cole. I am not aware of it. But to the extent any such re- 
quest was made, we would not honor that. We would ignore it. 

Mr. Cummings. And so you — when you say you would ignore it, 
certainly a lot of investigations are started by newspaper articles, 
I guess. I mean, you see something in an article, and the FBI may 
see it and certain allegations are made like that. But isn’t it a fact 
that sometimes things that may appear in the newspaper may 
start a ball to rolling with regard to an investigation? And I was 
just wondering, just taking a natural extension of that, if someone 
were to say something that seemed to indicate that perhaps some 
criminal activity had taken place, or alleged, would you not pursue 
that? 

Mr. Cole. If somebody brought to our attention evidence of a 
crime we would of course look into it. But if somebody wanted us 
to target somebody because of their political beliefs we would not 
go down that road. 

Mr. Cummings. And so I am hoping that those accusations we 
can put to rest. You know, going back to some questions Chairman 
Issa asked you a moment ago, with regard to the investigation of 
Ms. Lerner, when you look at the facts that you have got — and I 
am not asking you to get into that. Let me talk just generally. And 
you pursue those facts, whatever they may be. And what happens? 
Does the — does a group of attorneys get together and say, you 
know what, we move forward with a case. Again, I am taking away 
from Ms. Lerner, just talking in general I mean, what usually hap- 
pens there? At what point do you determine that you are gonna 
proceed, and how does that come about? 

Mr. Cole. Generally the way it works is the line attorneys in- 
volved in and learn the facts of the investigation. The investigation 
is conducted largely by the law enforcement agents, many times 
the FBI. They may be working with the line attorneys in helping 
figure out what the information is that is needed. When they have 
gathered all the facts, they take a look at what those facts are in 
light of the applicable law. Then recommendations are made to 
their supervisors as to what the resolution should be of the case, 
and it could be any number of resolutions. 

And the supervisors then review those recommendations. They 
may ask for more information to be gathered because certain facts 
may not have been developed sufficiently. They may decide that 
they disagree with the recommendation or agree with the rec- 
ommendation. Any number of things can happen in that process. 
But these are all done by the career people, usually with input 
from the investigators and through the line and division and sec- 
tion chiefs in the divisions that we have in the department by ca- 
reer people. 

Mr. Cummings. So that the record is clear. So all of this — now 
going to Ms. Lerner — there is no decisions that have been made. 
I assume you can answer that question. 

Mr. Cole. No decisions have been made. 
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Mr. Cummings. No decisions have been made. Everything is wide 
open, is that right? 

Mr. Cole. That is correct. 

Mr. Cummings. All right. 

I have nothing else. Thank you. 

Mr. Jordan. Thank the gentleman. 

Recognize the chairman of the full committee. 

Chairman ISSA. Thank you. I can understand that no decision 
has been made. But let’s just go through this because I think it is 
important. The Ways and Means Committee did do a criminal re- 
ferral. You have — ^you are in receipt of that, isn’t that correct? 

Mr. Cole. That is correct. 

Chairman IssA. And that, in fact, does give you a basis of a num- 
ber of allegations to investigate. Is that correct? 

Mr. Cole. That is correct. 

Chairman IssA. You took those allegations seriously. Is that cor- 
rect? 

Mr. Cole. We do. 

Chairman IssA. So you have serious allegations, referred — based 
on actual evidence produced from the Ways and Means Committee, 
voted on by that committee and referred to you, on which you are 
continuing to consider wrongdoing by Lois Lerner and have not 
made a final decision. 

Mr. Cole. Yes. 

Chairman IssA. Additionally, this committee and the U.S. House 
of Representatives, as an entire body on a bipartisan basis, referred 
contempt to the U.S. attorney. Isn’t that correct? 

Mr. Cole. That is correct. 

Chairman IssA. And the statute says the U.S. attorney shall 
prosecute that. Is that correct? 

Mr. Cole. That, I believe, is the wording of the statute. 

Chairman IsSA. At the current time, the U.S. attorney has not 
prosecuted that. Isn’t that correct? 

Mr. Cole. No charges have been brought, to my knowledge. 

Chairman IsSA. And under the statute, that criminal referral — 
that referral for contempt — is, in fact, a separate event from any 
other allegations and is not, in fact, subject to double jeopardy. 
Isn’t that true? 

Mr. Cole. I am not sure what you mean by subject to double 
jeopardy. 

Chairman IssA. That all charges need to be brought, often in a 
related manner — need to be brought at one time. Otherwise, there 
is a question of piling them on sequentially. Contempt was, in fact, 
and is in fact, a separate event that can be — you can go forward 
with separate from the ongoing criminal investigation of Lois 
Lerner. Isn’t that true? 

Mr. Cole. I am not sure I agree with the first part, but contempt 
is separate. 

Chairman IssA. Contempt is separate. So it is not a charge that 
has to wait for the other charges and investigation. So today, can 
you explain to us why the U.S. attorney would not go forward with 
a contempt that has already been evaluated, voted out of the U.S. 
House on a bipartisan basis, and bring it? There is not a lot of dis- 
covery, and she came, she talked, then she decided to lawyer up. 
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if you will, with taking the Fifth. And then turned around, talked 
some more, answered some questions, and then reasserted the 
Fifth Amendment. The contempt information is available to you on 
video, online. 

Why, in fact, is the U.S. attorney not bringing it? What pur- 
pose — what lawful right does he have not to obey “shall bring the 
case”? 

Mr. Cole. I don’t believe it says “shall bring the case,” No. 1. 
But 

Chairman IssA. Well, “shall prosecute.” 

Mr. Cole. I don’t think it even says shall prosecute. 

Chairman IssA. It is not a “may,” it is a “shall.” Yes, there we 
go. “Shall have a duty to bring the matter before us.” So OK, he 
has got to bring it before — look, I am not a lawyer, I don’t try to 
play one. There are good lawyers here on both on the dais and be- 
hind the dais. It is very clear this is not a statute where he gets 
to think about it and decide if he is gonna do it. This should be 
brought forward for consideration. 

The only question would be what is a reasonable timeline. Now, 
would you please answer. Do you believe there is a reasonable 
timeline, and if so would you name that for us? 

Mr. Cole. Every case has its own time and it needs its own re- 
view. There has been 

Chairman IsSA. This didn’t say you can review it and look at it 
and think about it. It says we have already made our decision, he 
has been held in — she has been held in contempt. It is a question 
of when “shall” applies to bringing the case. 

Mr. Cole. Well, “shall” doesn’t say he shall bring a case. That 
is not there. The prosecutor retains discretion about whether or not 
a case should be brought. 

Chairman IssA. Let me read this verbatim to you. Because ap- 
parently, only verbatim matters here. “To the appropriate United 
States attorney,” — the U.S. attorney in the District — “whose duty it 
’shall be’ to bring the matter before the grand jury for its action” — 
shall bring it before the grand jury. There is no discretion there, 
is there? 

Mr. Cole. I believe that the Office of Legal Counsel, when Ted 
Olson was in that position, rendered an opinion that said there is 
discretion, in fact. 

Chairman IssA. Then would you please grant us a yes or no? You 
know, an absence of justice because you may think that you may 
not have to enforce the Constitution, you may not have to obey 
Congress, you may not have to deliver information pursuant to 
crimes committed by the Justice Department in bringing fraudu- 
lent Statements before the Congress, and then covering it up for 
10 months, the only thing we ask for — that Mr. Cummings, I am 
sure, would join me is — if you don’t think “shall bring” — shall — I 
will keep reading it appropriately — shall be to bring the matter be- 
fore the grand jury for its actions. 

If you don’t think that means that in a period of time that would 
be reasonable to do it, that he shall do it. If you think it is discre- 
tionary, would you please give that back to us in a legal opinion 
so that we can change the law to make it clear you are wrong. 

Mr. Cole. We can provide you with that. 
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Chairman IssA. I would appreciate having a legal opinion. Now 
I have one last question. Do you know a person named Virginia 
Seitz, S-E-I-T-Z? 

Mr. Cole. Yes, I do. 

Chairman IsSA. Did she work for the Department of Justice for 
approximately 90 days? 

Mr. Cole. She worked for more than 90 days. 

Chairman IsSA. How long? 

Mr. Cole. I don’t know the exact amount. 

Chairman IsSA. At that time, was she working on criminal areas, 
including wire fraud? 

Mr. Cole. She was the — ^Virginia Seitz, I believe, was the assist- 
ant attorney general in charge of the Office of Legal Counsel. 

Chairman IsSA. OK. So is there any chance that during her ten- 
ure policy changed as to the enforcement of Internet online gaming, 
illegal activities, or any chance that any policy changed under her? 

Mr. Cole. I would have to go back and look. I don’t know off- 
hand. 

Chairman IsSA. This committee is interested in knowing, during 
her relatively short tenure apparently, what role she played in 
evaluating any policy change related to the — going after online 
gaming. We can followup with appropriate demands if that is nec- 
essary. But we would hope that you would inform us as to any pol- 
icy change, as to going after Internet and online — essentially, on- 
line gaming. And any role she may have played in it. 

Mr. Cole. If you communicate your request to us, Mr. Chair- 
man — 

Chairman IssA. We will do so. 

Mr. Cummings. Will the gentleman yield? 

Chairman IssA. Of course I would yield. 

Mr. Cummings. Thank you very much. The only reason I am ask- 
ing for a yielding is to — I want to join the gentleman. I, too, 
would — ^you mention my name, and I am interested in seeing the 
Olson opinion. But there is something else that I want you to do, 
too. I want you to provide us with a history of how contempt has 
been dealt with through Republican and Democratic prosecutors, 
U.S. attorneys. And any information that you may have with re- 
gard to this “shall.” 

Because I understand the gentleman’s concern. You have got the 
word “shall” there, but I just want to know what the history has 
been, the history. And the Olson opinion is just one part of that 
history. And the question of whether the statute usurps 
prosecutional discretion. I hope your people can get something back 
to us so that we have that entire body of law of whatever you have 
been doing, your tradition, so that we will know what Republicans 
and Democrats have been doing. 

Chairman IsSA. And I would — I would only amend that ever so 
slightly to say please leave out of it, or put separately, the ques- 
tions in which executive privilege has been claimed. Since in the 
case of Lois Lerner, the case in point, we are talking about what 
we believe to be a criminal, based on referrals from the Ways and 
Means Committee, who made Statements before this committee 
under oath, asserted her Fifth Amendment rights, and made more 
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Statements under oath. And then reasserted and was held in con- 
tempt by the U.S. House of Representatives. 

So we are talking narrowly about somebody who came, quite 
frankly, not in any particular role. She is a former employee of the 
government, but she came and was held in contempt. Not someone 
in which the President claims any executive or, you know, similar 
privileges. 

Mr. Cole. I understand. 

Chairman ISSA. Mr. Chairman, thank you for your indulgence. 
This has been very informative, and we will followup with a letter 
on Ms. Seitz. 

Mr. Jordan. Mr. Cole, we know that emails Lois Lerner sent 
outside the IRS are missing. We know that she had communica- 
tions with the Justice Department on several occasions in emails. 
And we know that you are withholding certain documents from the 
committee. Is it fair to assume that some of those documents you 
are withholding actually are emails that Ms. Lerner has — emails 
from Ms. Lerner to people in the Justice Department? 

Mr. Cole. I don’t know if it is fair to assume it. I don’t know ex- 
actly which documents are being withheld. But I don’t know if it 
is fair to assume that it would include 

Mr. Jordan. Well, let me ask it this way. Can you guarantee us 
that none of the documents the Justice Department is withholding 
from Congress are Lois Lerner emails? 

Mr. Cole. I can’t guarantee. I haven’t seen all the documents we 
are withholding. But we will take a look at them. 

Mr. Jordan. We would like to see the documents, is frankly what 
we would like to see. 

Mr. Cole. I understand, but we are gonna give you the ones that 
we can give you. 

Mr. Jordan. So you very well could have. I mean, we have all 
kinds of emails where it is Lois, can you send it to us in the format 
the FBI wants? We have the pretty extensive correspondence back 
and forth you are withholding documents. The only emails that are 
missing — frankly, this is why I raised the question earlier. It would 
have been nice if you would have went in — and maybe you have, 
but you won’t tell us — got a search warrant, got a court order, went 
in and seized her files right at the get-go maybe we would have 
known that all these emails were missing a year ago. 

But the fact that emails she has sent outside the IRS are miss- 
ing, she had direct correspondence with people in the Justice De- 
partment, you are now withholding documents from this committee 
and from the Congress and, more importantly, the American peo- 
ple. Seems to me there are probably some Lois Lerner emails in the 
documents you are withholding. 

Mr. Cole. I am not sure there is a valid assumption that there 
are probably Lois Lerner’s emails that we are withholding. I don’t 
think that is a fair assumption. 

Mr. Jordan. Yes, but what is fair to say is, you cannot guarantee 
that there aren’t. 

Mr. Cole. I haven’t looked at all the documents, Mr. Chairman, 
so 

Mr. Jordan. Well, that would be important for — well 

Mr. Cole. I can’t answer that question 
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Mr. Jordan. First of all, it would be important for you to look 
at it, as the guy who is coming here testifying to say maybe you 
could give us more information about it. Because second of all, it 
would be nice if we could get them. 

With that, I will recognize the gentleman from Pennsylvania. 

Mr. Cartwright. First off. General Cole, would you like to re- 
spond to that last Statement? 

Mr. Cole. I am not sure I heard completely the last Statement. 

Mr. Cartwright. All right, fair enough. 

A couple issues I want to touch on, on the prejudging and the 
screaming issues. First of all, I share something with Mr. Gowdy 
of South Carolina. I prefer technical, legal terms. And when we 
talk about — ^you know, when we talk ab^out smidgens, “scintilla” 
might be better. And when we talk about prejudging, “prejudicing” 
might be better. And I want to talk about whether anything has 
been done to prejudice the investigation of the Justice Department. 
My colleague, Mr. Horsford, touched on this earlier. 

Last month, the Judiciary Committee held a hearing, and they 
brought in FBI Director, James Comey, and went over this. And 
Chairman Goodlatte asked him can you explain why there is an in- 
vestigation, given that the President said there was not even a 
smidgen, or a scintilla, of corruption. And Director Comey, the di- 
rector of the FBI, said, “I mean no disrespect to the President or 
anybody else who has expressed a view about the matter, but I 
don’t care about anyone’s characterization of it. I care, and my 
troops care, only about the facts. There is an investigation because 
there was a reasonable basis to believe that crimes may have been 
committed, and so we are conducting that investigation.” 

Now, Deputy Attorney General Cole, do you agree with the FBI 
director’s assessment that outside characterizations, even by the 
President of the United States, have no bearing on a particular in- 
vestigation? 

Mr. Cole. That is correct. Outside characterizations by anybody 
have no bearing on our investigation. 

Mr. Cartwright. And when you talk about career prosecutors, 
line prosecutors, career investigators, does that apply to these peo- 
ple? 

Mr. Cole. It does. These are all career Justice Department inves- 
tigators, attorneys. None of them are political appointees. 

Mr. Cartwright. Is it accurate to say that the Department of 
Justice does not take direction from the President on how to con- 
duct ongoing investigations? 

Mr. Cole. We do not and we would not. 

Mr. Cartwright. All right. There was also an allegation of 
screaming going on by the DOJ screaming at the IRS. And I am 
gonna invite your attention to the testimony of Jack Smith who, as 
you know, is the chief of the DOJ public integrity section. This was 
testimony taken on May 29, 2014. Representative Jordan was 
present. And I am gonna read to you a brief quote from that. 

Question — and this was a question to Mr. Smith. “If you direct 
your attention to the second sentence of the second paragraph 
below the block quote, it reads, ’By encouraging the IRS to be vigi- 
lant in possible campaign finance crimes % 501(c)(4) groups the 
department was certainly among the entities, ’screaming,’ at the 
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IRS to do something in the wake of Citizens United before the 2010 
election.” And the question was, “Are you aware of the department, 
“screaming at the IRS to do something in the wake of Citizens 
United before the 2010 election?” 

And the chief of the DOJ public integrity section said no. The 
next question was, “At the October 8, 2010 meeting, did anyone at 
the department raise their voice at the IRS, speak in strident 
tones, make demands on the IRS?” The answer was no, by Jack 
Smith. And then the question was, “Are you aware of anyone at the 
Department of Justice placing pressure on the IRS to influence the 
outcome of the 2010 elections?” And the answer was no. And I am 
gonna put that same question in front of you, Mr. Cole. Are you 
aware of anybody at the Department of Justice screaming at any- 
body at the IRS to fix Citizens United or put any kind of pressure 
on the IRS? 

Mr. Cole. No, Mr. Cartwright, not at all. This is not something 
we would be doing. We are just looking for whether or not there 
are criminal cases to be made or not, and that is it. 

Mr. Cartwright. Not aware of any screaming. 

Mr. Cole. No screaming. 

Mr. Cartwright. And you didn’t do any screaming yourself, I 
take it. 

Mr. Cole. I did not. 

Mr. Cartwright. Thank you, Mr. Cole. 

I yield back. 

Mr. Jordan. Mr. Cole, when the President of the United States 
makes a speech or makes a Statement, does that have meaning? 
Does that have bearing, does that have influence? 

Mr. Cole. On a criminal investigation by the department 

Mr. Jordan. I am just saying when the President talks, he does 
an interview, he goes and — he gives speeches all the time. Some- 
times he will talk in a way that is designed to send a message to 
even foreign heads of State. So when the President talks, does that 
have meaning and influence? 

Mr. Cole. As a basic matter, it can, certainly. 

Mr. Jordan. So when the President gives an interview — where 
he is not telling some story, he is not telling some joke — he is com- 
menting on a serious subject matter, that has influence, that has 
impact, that has significance. Correct? 

Mr. Cole. Not on a criminal investigation. 

Mr. Jordan. I am not — I am just saying in general. I am asking 
you — ^you are a smart guy, a lawyer, you have done very well in 
life. You are at an important position in the U.S. Government and 
the Justice Department. When the President talks, it has impact. 

Mr. Cole. It can. 

Mr. Jordan. It should. He is the President of the United States, 
President of the greatest country in the world. 

Mr. Cole. I understand that. 

Mr. Jordan. The leading — it should have impact. 

Mr. Cole. He has asked Congress to do a lot of things. It seems 
not have had much impact. 

Mr. Jordan. It has impact. It had impact. We heard him. But 
we think he is — we think he is wrong. Here is my point, then. And 
I respect — I am like everyone else on this panel, I respect the good 



48 


professionals who work in the Department of Justice. But don’t you 
think it is possible, maybe even likely, that in the back of even the 
best professional — in the back of their mind, they know that the 
President has said in a public way, in a very public way — a nation- 
ally televised interview — that there is nothing there, there is noth- 
ing there. 

Don’t you think that just somewhere deep back in there it may 
have a — just to use the term my colleague uses, a “scintilla” of im- 
pact, just a smidgen of impact, on the decisions of these great pro- 
fessionals who work in your agency? 

Mr. Cole. I am gonna echo Director Comey’s Statement in that 
regard. No, it doesn’t. These people put out — what other people say, 
they put it out of their minds, and they go after the facts. That is 
what they care about. And particularly in high profile cases like 
this, that happens quite a bit. And they are very expert at putting 
out of their minds anything but the facts in the law in the case. 

Mr. Jordan. So the — so Barbara Bosserman doesn’t take this 
into account. That the guy she gave a max-out contribution to his 
campaign goes on national television and says there is nothing 
there, it is not anywhere — not anywhere in the back of her mind 
that this thing has already been prejudiced. 

Mr. Cole. Her job is to not do that, and she does her job 

Barbara Bosserman, who gave $6,750 to the President’s cam- 
paign and the Democrat National Committee. Here is the President 
who could be a potential target of the investigation, when she 
hears that, it doesn’t impact her at all. 

Mr. Cole. It does not. She does her job professionally. 

Mr. Jordan. You can say that for sure. You can speak for Bar- 
bara Bosserman here today. 

Mr. Cole. Yes, I can. 

Mr. Jordan. That does not impact her. 

Mr. Cole. I have confidence in the career prosecutors and career 
people 

Mr. Jordan. That is amazing. 

Mr. Cole [continuing]. In the Department of Justice. 

Mr. Jordan. That is amazing. OK, thank you. 

I will recognize the gentleman from Florida. 

Mr. DeSantis. Thank you, Mr. Chairman. Deputy Attorney Gen- 
eral Cole, if the DOJ is investigating an individual or an entity, 
when is it ever acceptable, if it is acceptable at all, to conceal the 
fact that the — that evidence sought by law enforcement has been 
destroyed? I mean, I can see a civil case where you are asking for 
specific things, a criminal case where a search warrant is issued. 
Is it acceptable to not disclose that to law enforcement? 

Mr. Cole. Again, as I have said with Mr. Jordan and — Chairman 
Jordan, it depends on the circumstances. They shouldn’t conceal it, 
they shouldn’t lie about it. There may or may not be, depending on 
the circumstances, a duty to tell about it. But those are all gonna 
depend on the circumstances of 

Mr. DeSantis. So if you were — the DOJ was prosecuting a civil 
matter against, say, a company, issues subpoenas asking for emails 
over a specific period of time, and then that company responded 
saying, yep, we will comply with it. But if they had reason to be- 
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lieve that they wouldn’t be able to fulfill that request, then that 
would be a problem if they had represented that to you, correct? 

Mr. Cole. Yes. If, at the time they represented that to us, they 
knew that they weren’t complying that would be a problem. 

Mr. DeSantis. And then if they didn’t know at the time, but 
then after sending you the response they figured out that they 
were wrong, they do have a duty to come back to you and amend 
that response, correct? 

Mr. Cole. Yes, they should come back and tell us. 

Mr. DeSantis. OK. Here is an issue that I just — I was confused 
about. The DOJ was not informed that emails had been lost or de- 
stroyed. Congress obviously wasn’t until June. But according to 
IRS Commissioner Koskinen the Treasury Department and the 
White House were informed in April. So what would be the reason 
to disclose that to the Treasury and the White House but not dis- 
close it to either the DOJ or Congress, who are both conducting in- 
vestigations into the matter? 

Mr. Cole. I don’t know. That is a question you should probably 
give to the IRS. 

Mr. DeSantis. Does it bother you, though, that they would have 
told the Treasury Department without telling the Justice Depart- 
ment? 

Mr. Cole. They are part of the Treasury Department so, again, 
you would have to ask them as to their reasons for doing this. 

Mr. DeSantis. How about the White House? Does it concern you 
that they would let the White House know, but not tell the Depart- 
ment of Justice? 

Mr. Cole. Again, I would want to know what the circumstances 
were and who at the White House and what was told. I just don’t 
know enough information to answer. 

Mr. DeSantis. So is it gonna be something, though — those cir- 
cumstances, is that something that you think is appropriate to in- 
vestigate? 

Mr. Cole. This will all be part of our looking into the emails, 
yes. 

Mr. DeSantis. Recently, two Federal judges have greeted the 
IRS’ claim of lost emails with suspicion. And they have actually — 
are forcing the IRS to come in and substantiate their claim that 
these things are somehow lost and not recoverable. And we have 
people who have advised us, that say, yes, you know we got data 
from the Challenger explosion, 9-11, all this stuff. And a lot of peo- 
ple in the data community, IT, say, well, come on you are gonna 
be able to get these emails. 

So how would you characterize the Department of Justice? Do 
your greet the IRS’ claim that these emails are simply lost because 
the hard drive crashed with skepticism? 

Mr. Cole. We are trying to find out if there is any way to recover 
them and do what we can to do that. 

Mr. DeSantis. Is it safe to say that if you were investigating a 
private entity, and you wanted specific documents, if they simply 
said, sorry, the hard drive crashed, that would be not — that prob- 
ably would not be something you would simply just accept at face 
value? 



50 


Mr. Cole. Generally, we would ask what the circumstances were 
and the facts were behind a Statement that they couldn’t be recov- 
ered. 

Mr. DeSantis. Let me just followup with this whole thing about 
the U.S. attorney, whether they shall bring it. Because I think we 
are kind of — people are using different terms. Bringing something 
before a grand jury is not the same as prosecuting at the trial, cor- 
rect? 

Mr. Cole. That is correct. 

Mr. DeSantis. So the statute does not impose a duty on the U.S. 
attorney to actually bring the case to trial, right? 

Mr. Cole. That is correct. 

Mr. DeSantis. It imposes a duty on the U.S. attorney to bring 
it to a grand jury. Is that accurate? 

Mr. Cole. The language of the statute, and I don’t mean to be 
just kind of fine-point lawyerly on your, but there is this Ted Olson 
opinion from 

Mr. DeSantis. Well, what — I think what Olson is saying is 

Mr. Cole [continuing]. From another 

Mr. DeSantis [continuing]. He is basically — the statute, to me, 
is crystal clear. An obligation to bring it before a grand jury. I 
think what Olson is saying is, look, article two, we are the execu- 
tive, you guys are the executive branch. You can’t force someone, 
necessarily, to prosecute a case. I think generally that is true. I 
mean, if we told you just to prosecute every money laundering case 
you may get a lot of cases that aren’t meritorious and so would be 
a waste of resources. And it would impinge on your discretion. 

Mr. Cole. Right. 

Mr. DeSantis. But this, I think, is a little bit different. Because 
we in Congress have found reason for contempt. It was voted on 
behalf of the American people. So us imposing a duty simply to 
bring it to a grand jury and allow them to make a decision, I think 
is a little bit different. 

Let me ask you this. The fact that we impose the duty to bring 
it to a grand jury, let’s just say you accept that. Do you think that 
imposes a duty on the prosecutor to ask that a true bill be re- 
turned? Or could you, as a prosecutor, consistent with that statute 
go into a grand jury proceeding? 

And I don’t necessarily think this is what should happen. But 
could you actually go in your judgment, if you didn’t think the con- 
tempt was meritorious, and ask the jury not to return a true bill? 

Mr. Cole. Well, obviously there is an assumption in your ques- 
tion that it has to be brought before a grand jury. And this Ted 
Olson opinion does 

Mr. DeSantis. Assume that, for me, for just a second. 

Mr. Cole [continuing]. Does address that, and say that is not 
necessarily the case. Bringing a matter before the grand jury for 
action which is, I believe, the wording of the statute, leaves open 
any number of different resolutions that the grand jury could be 
asked to bring. 

Mr. DeSantis. Thank you. 

I yield back. 

Mr. Jordan. The gentlelady, Ms. Kelly, is recognized. 

Ms. Kelly. Thank you, Mr. Speaker — Mr. Chairman. 
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Republicans allege that efforts to target conservative groups in 
the screening of applicants’ tax-exempt status is the result of an 
overarching government conspiracy involving the White House, the 
IRS, the Justice Department, Securities and Exchange Commis- 
sion, the Federal Election Commission as well as other agencies. 
According to the Republicans, this vast conspiracy originated after 
the Supreme Court’s 2010 Citizens United decision. 

Chairman Issa, in my opinion, issued a partisan staff report on 
June 16, 2014 concluding that the Justice Department and the IRS 
had “internalized the President’s political rhetoric lambasting Citi- 
zens United and non-profit speech.” Deputy Attorney General Cole, 
to the best of your knowledge did the President’s political rhetoric 
about Citizens United cause the department to conspire against 
non-profit political speech? 

Mr. Cole. It did not. 

Ms. Kelly. Do you have 

Mr. Jordan. Would the gentlelady, are you asking about the IRS 
or the Justice Department? 

Ms. Kelly. I haven’t yielded. 

Mr. Jordan. I thought the question was did the IRS conspire. Of 
course they did. 

Ms. Kelly. I haven’t yielded. 

But do you have any reason to believe that the Citizens United 
has prompted the unwarranted prosecution of political organiza- 
tions? 

Mr. Cole. No, I have no reason to believe that. 

Ms. Kelly. Your answer does not surprise me. Because despite 
conducting 10 hearings, receiving hundreds of thousands of pages 
of documents, and conducting over 40 transcribed interviews, the 
committee has been unable to gather any actual evidence of this 
vast conspiracy my Republican colleagues claim exist. 

In fact, the evidence gathered by the committee and the IG show 
that the inappropriate search terms that were first used by an em- 
ployee in the Cincinnati determinations unit, and the inspector 
general’s May 14, 2013 report concluded, that the inappropriate cri- 
teria, “were not influenced by any individual or organization out- 
side the IRS.” 

Deputy Attorney General Cole, in the written testimony that you 
submitted to the committee, you wrote, “I have the utmost con- 
fidence in the career professionals in the department and the 
TIGTA, and I know that they will follow the facts wherever they 
lead and apply to the law to those facts,” which you have said here. 
Is that the guiding principle that the department uses in con- 
ducting all of its investigations? 

Mr. Cole. Yes, it is. 

Ms. Kelly. I think that this committee should follow these same 
principles to its investigation of the IRS. It is quite clear that the 
facts do not lead to the conclusion that Citizens United prompted 
a governmentwide conspiracy. 

And thank you for your testimony. 

Mr. Cummings. Will the gentlelady yield? 

Ms. Kelly. Yes. 

Mr. Jordan. The gentleman from 
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Mr. Cummings. I want to go to what Mr. DeSantis was just ask- 
ing you. You referred to the Olson case, and I have the Olson case 
in front of me, the Olson opinion rather. And what it says is we 
believe that Congress may not direct the executive to prosecute a 
particular individual without leaving any discretion to the execu- 
tive to determine whether a violation of the law has occurred. That 
is what the opinion says. It is a 1984 opinion, dated May 30. And 
this was a contempt citation coming from the Congress that he was 
talking about. 

So I guess this is consistent with what you were saying. I mean, 
is this a — so this Olson case in the U.S. attorney’s office — I mean, 
it is well-known. Is that right? In a certain — I mean, this Olson 
opinion, is this something that is well-known, it is something that 
you all, you know 

Mr. Cole. It is known, I don’t know if it is well-known. But if 
you are dealing with 

Mr. Meadows. Will the gentleman yield? 

Mr. Cole [continuing]. A citation 

Mr. Meadows. Will the gentleman yield? 

Mr. Cummings. Of course. 

Mr. Meadows. I am confused. Is Mr. Olson — is he a judge? I 
mean, what opinion are we talking about here? I thought he was 
a career employee. 

Mr. Cummings. I am sorry. 

Mr. Meadows. I yield back. 

Mr. Cummings. Mr. Olson was a 

Mr. Meadows. I thank the gentleman from Maryland for yield- 
ing. 

Mr. Cole. If I may answer, Mr. Olson was not a career employee, 
but a political employee, political appointee, as the assistant attor- 
ney general for the Office of Legal Counsel back in 1984 in the 
Reagan Administration. The Office of Legal Counsel is asked many 
times, and is authorized, for the executive branch of government to 
provide legal opinions which are binding upon the executive branch 
of government, to interpret various aspects of law that the govern- 
ment has to abide by. 

Mr. Cummings. Thank you very much. So you said he was a 
Reagan employee — appointee? 

Mr. Cole. Yes. 

Mr. Cummings. Very well. I would like to — since we have talked 
about this opinion, Mr. Chairman, I would like to enter into the 
record 

Mr. Jordan. Without objection. 

Mr. Cummings. Very well. 

That is all I have. 

Mr. Jordan. The gentleman from North Carolina is recognized. 

Mr. Meadows. Thank you, Mr. Chairman. 

Mr. Cole, let me come back to, really, what I guess I am a little 
concerned. The public integrity section, you said, reached out to the 
IRS. Is that correct — in 2010? 

Mr. Cole. In 2010, yes. My understanding is they made contact 
with the IRS. 

Mr. Meadows. All right. So what was the nexus of why they 
reached out? 
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Mr. Cole. I just look at the account that I have heard from Jack 
Smith and from Richard Pilger, who have testified — given tran- 
scribed interviews to the committee about what they were doing at 
the time. 

Mr. Meadows. All right. Do you.. 

Mr. Cole. So I take their purpose as what it was. I think Mr. 
Smith had seen an article in the newspaper about what appeared 
to be perhaps a misuse of the tax-exempt organization laws and 
wanted to find out if there 

Mr. Meadows. So that is your opinion. 

Mr. Cole. No, that is not my opinion. That is just my under- 
standing of what 

Mr. Meadows. OK. But as part of this investigation, wouldn’t it 
be important for us to understand the nexus of them reaching out 
to the IRS; emails, I mean, motivations. Wouldn’t that be impor- 
tant to understand? 

Mr. Cole. Right. I think we are in the process of providing that 
to you. When you talk to both of them about what their motiva- 
tions were 

Mr. Meadows. But I mean, isn’t it important for DOJ to look at 
that? Wouldn’t that be part of the investigation? 

Mr. Cole. That is not necessarily part of the IRS investigation. 

Mr. Meadows. Why wouldn’t it be? Because, I mean, motives 
back and forth, wouldn’t that be part of it? 

Mr. Cole. Nothing happened. That was a brief meeting. There 
was a discussion about how it would be very, very difficult, if not 
impossible, to bring cases. There were no investigations started, 
there were no referrals made. Nothing happened after that. This 
was a very, very brief 

Mr. Meadows. So you say nothing happened. 

Mr. Cole [continuing]. And unproductive 

Mr. Meadows. How can you give me that kind of specificity with 
regards to what happened and what didn’t happen if you are really 
not familiar with what went on? Because you just said that prior 
to that. How can you be so precise in nothing happening. I 
don’t 

Mr. Cole. Because we have had people look at whether or not 
the public integrity section got any referrals from the IRS as a re- 
sult of that. 

Mr. Meadows. So part of your investigation, you have looked at 
that. 

Mr. Cole. We asked about whether that happened. 

Mr. Meadows. OK, all right. So do you have an open investiga- 
tion right now on April Sands, who used to be with the FEC? 

Mr. Cole. I am not aware one way or another. April Sands? 

Mr. Meadows. Yes. I mean, maybe you need to read the news- 
papers about this, when she was the one that actually violated the 
Hatch Act, worked with the FEC, used to work with Lois Lerner. 
You are not aware of that? 

Mr. Cole. Not off-hand. 

Mr. Meadows. OK. Well, I would encourage you to become aware 
of that. Because she admitted that she violated the Hatch Act and 
that, quite frankly, some of the Twitters asking for donations while 
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at work, or have been alleged, wouldn’t that be important that you 
look at that, from the Department of Justice? 

Mr. Cole. You said she worked at the FEC? 

Mr. Meadows. Yes. 

Mr. Cole. I am not sure that is part of the IRS investigation. It 
may be 

Mr. Meadows. Well, let me just tell you. There was — Ms. Lois 
Lerner, it has been reported that Lois Lerner and April Sands ac- 
tually worked together when they were with the FEC. Would part 
of your investigation — wouldn’t 

Mr. Cole. I am not gonna go into all the details, as I have said 
before, of our investigation. But 

Mr. Meadows. But I find it interesting. So you have never heard 
of April Sands. 

Mr. Cole. Not sitting here today. I don’t know about every single 
case that the Justice Department is investigating. We have 112,000 
employees. 

Mr. Meadows. Well, I am — I have been led to believe that you 
guys are not gonna look at it. And that is troubling because this 
gets to the very heart of what we have been talking about. And so 
would you commit here today to take a look at April Sands and the 
FEC, and what violations of the Hatch Act may or may not have 
occurred? 

Mr. Cole. I will commit here today to find out what the story 
is and see if it is a matter that is worthy of looking into. 

Mr. Meadows. All right. So let me close with this. You have done 
an exhaustive — I think, according to your words — exhaustive re- 
search in terms of these missing emails. Is that correct? 

Mr. Cole. I don’t know if I would use the word “exhaustive.” 

Mr. Meadows. Investigation. 

Mr. Cole. We have been very thorough in trying to find emails. 

Mr. Meadows. OK. So if you have been that thorough, does it 
not trouble you that it is very slow in forthcoming, and that you 
have to read the Washington Post to figure out what is going on 
in terms of IRS employees telling you what may or may not have 
happened over the last 4 or 5 months? 

Mr. Cole. I would have preferred to have learned earlier. 

Mr. Meadows. OK. So would that be something that would be 
subject to investigation by the DOJ? 

Mr. Cole. As I have said, that will be part of our looking at the 
emails, all the things that surround it. 

Mr. Meadows. So the fact that Mr. Koskinen, the commis- 
sioner — the IRS commissioner — didn’t tell you until months later, 
that troubles you. 

Mr. Cole. We are gonna be finding out what happened 

Mr. Meadows. Does that trouble you? 

Mr. Cole. Not until I find out all the facts. Congressman. 

Mr. Meadows. If it is true, does that trouble you? 

Mr. Cole. I need to find out all the facts 

Mr. Meadows. So you are afraid to say it troubles you. 

Mr. Cole. I am not afraid to say anything. I just don’t deal with 
hypotheticals. 

Mr. Meadows. All right. 

I yield back, thank you. 
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Mr. Jordan. Thank the gentleman. 

The gentleman from Nevada is recognized. 

Mr. Horsford. Thank you, Mr. Chairman. Let me just say on 
the outset, I still find it astonishing the lack of courtesy that the 
chairman continues to show to members of this committee. The fact 
that members continue to not receive equal time, that the chair 
interrupts members during our time, the fact that you badger wit- 
nesses and make judgments upon employees and their motivations 
without any evidence. 

I think all of this does a disservice to the role of the oversight 
function which is very serious and has a very clear responsibility 
to the American people for providing an oversight to Federal agen- 
cies; and in this particular case, because there is so much concern 
about the wrongdoing that occurred at the IRS. 

I am also, you know, alarmed by the ongoing efforts by some 
members of the committee to treat this process like a courtroom. 
We have three branches of government for a reason. And I know 
while some members may be versed in the law and may have pre- 
vious careers in that arena, this is not a courtroom. And yet there 
are those who continue to try to treat it as such. 

I want to speak to the issue of the special prosecutor, and to ask 
you, Mr. Cole, for your response. The attorney general, in a Janu- 
ary 8, 2014 letter, responded — excuse me. Chairman Issa and 
Chairman Jordan in a letter to the attorney general claimed that 
Ms. Bosserman, a career attorney in the civil rights division at the 
Department of Justice, is leading the DOJ-FBI investigation. 

However, this allegation was directly refuted by the attorney 
general in his testimony before the Senate Judiciary Committee on 
January 29, 2014. I won’t read his full testimony. But so that there 
is no stone left unturned. Deputy Attorney Cole, I would like to ask 
you the same question that was asked of Mr. Holder. Is Barbara 
Bosserman the lead attorney in the Department of Justice’s inves- 
tigation or the member of a larger team? 

Mr. Cole. She is a member of a larger team. She is not the lead- 
er of the investigation. 

Mr. Horsford. Despite assurances from the department that 
Ms. Bosserman is not the lead investigator. Chairman Issa and 
Chairman Jordan continue to assert that her political donations 
have created a “startling conflict of interest.” This supposed conflict 
of interest is a key justification for some Republican members’ re- 
quest that the special prosecutor be appointed to conduct the crimi- 
nal investigation. 

On May 2, 2014, days before introducing a resolution requesting 
a special counsel. Chairman Jordan said we need a special counsel 
to help us get to the truth because the so-called investigation by 
the Justice Department has been a joke; the current investigation 
has no credibility because it is being headed by a max donor who 
is financially invested in the President’s success. 

Mr. Cole, is there any merit to allegations that Ms. Bosserman’s 
involvement destroys the credibility of the Department of Justice 
investigation? 

Mr. Cole. No, I don’t believe there is any merit at all. 

Mr. Horsford. On June 26, the Department of Justice sent a 
letter concluding that the appointment of a special counsel is not 
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warranted. Can your explain the determination as to why the spe- 
cial counsel is not needed? 

Mr. Cole. We look at the regulations, we go hy law in these mat- 
ters, and we look at what the regulation is that is applicable here. 
And we have talked about it already in this hearing. Regulation at 
45.2, and Ms. Bosserman’s activities don’t come anywhere near the 
ambit of that regulation for her disqualification. There is no reason 
to take it away from the normal regular order of career prosecutors 
doing their job, with lots of other people involved: FBI, TIGTA, 
other people in other divisions and sections in the department. 

She is part of a much larger team, and there is no reason to take 
anything out of the normal course and the normal order. That is 
usually the best way to do an investigation. 

Mr. Horsford. Thank you. Well, then, I would assert, rather 
than wasting more taxpayer money on a special prosecutor. Con- 
gress should be focused on addressing some other pressing issues 
facing our constituents. 

And again, Mr. Chairman, I deplore you to please provide a level 
of decorum and civility so that those of us on this committee who 
do want to get to the truth and have a fair and impartial process 
can do so without having an abusive setting in which to operate. 

Mr. Jordan. I thank the gentleman. 

Mr. Cole, does Barbara Bosserman have a financial interest in 
the President’s success? 

Mr. Cole. I don’t believe she does, no. 

Mr. Jordan. So when you give a campaign contribution, you are 
not invested in — in hoping good things happen to the person you 
made that investment in? 

Mr. Cole. You do not have a financial interest. I know several 
leading ethics attorneys in the United States have been asked to 
opine on that and have said it is not even close that there is a con- 
flict of interest just from 

Mr. Jordan. Of the 112,000 employees that you have at the Jus- 
tice Department, you couldn’t find someone, though, who didn’t 
have this perceived financial interest. You couldn’t find someone 
else to be a part of this team? 

Mr. Cole. There is no perceived financial interest, Mr. Chair- 
man. 

Mr. Jordan. There is by the American people. There may not be 
by you, but there is by the American people. 

Mr. Cole. I am not sure I agree with that, but 

Mr. Jordan. Then you are welcome to come to my district any 
time you want and talk to all kinds of folks. Because they sure 
think there is. 

The gentleman from Arizona is recognized. 

Mr. Gosar. Thank you. Deputy General Cole. Once again, I am 
a dentist and so these little minutia things I can go smaller; micro- 
millimeters, millimeters, you got my point. Can you tell me a little 
bit more about this statute of 6103? Can you tell me the privileged 
information, and who gets that 6103? 

Mr. Cole. I am not an expert in 6103. It is part of the tax code, 
and it deals with protecting taxpayer information from disclosure 
except in certain circumstances. 
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Mr. Gosar. ok. So I am gonna make a comparison, I guess. 
Being a dentist, I have to know HIPAA regulations and OSHA. I 
am not excused from that, right? 

Mr. Cole. That is correct. 

Mr. Gosar. So when we are talking about 6103 within the IRS 
or DOJ or executive branch, or anybody working within the Federal 
Government, they are pretty astute to who gets 6103, right? 

Mr. Cole. They should be. 

Mr. Gosar. Oh? Does it give them an excuse if they violate that? 
I mean, when I am under a malpractice case, I don’t get an excuse 
from HIPAA or OSHA, do I? 

Mr. Cole. Not that I know of. Depending on the circumstances. 

Mr. Gosar. OK, so — and that is where I want to go here. Be- 
cause I am talking from America, America wants to make sense of 
this jargon, this legal jargon. OK, does anybody get away with 
6103? 

Mr. Cole. If you violate 6103, if you violate the provisions, you 
should not get away with it. But it depends on the facts and cir- 
cumstances, as with any case. 

Mr. Gosar. Well, wait a minute. I mean, you just told me, as a 
regular citizen, I can’t get away with HIPAA and OSHA violations. 
But I can get away with a 6103? 

Mr. Cole. No, that is not what I am saying. I am sure 

Mr. Gosar. OK, I just 

Mr. Cole [continuing]. I am sure that not every single HIPAA 
or OSHA violation is prosecuted, or dealt with. 

Mr. Gosar. No, I am sure they are not. 

Mr. Cole. Serious ones are. 

Mr. Gosar. I know. I understand that. OK. 

Mr. Cole. That is what I am saying. 

Mr. Gosar. But, when we share 6103 there has to be an implicit 
to ask, right, from DOJ? 

Mr. Cole. There has to be an approval from the IRS, as I under- 
stand it 

Mr. Gosar. Approval from the DOJ. 

Mr. Cole. No, from the IRS to share 6103 information. They 
have to authorize that. 

Mr. Gosar. Do you have that in your possession from Ms. Lois 
Lerner? 

Mr. Cole. I am sorry? 

Mr. Gosar. Do you have that in your possession from Ms. Lois 
Lerner? 

Mr. Cole. Have what? 

Mr. Gosar. A permission to share 6103. She sent you a disk with 
1.1 million applications on there, with some 30 individuals have 
privileged information, for 6103. And the reason I bring that up is 
I am hampered as a Member of Congress with pertinent informa- 
tion, or 6103. And this is a willy nilly, just flippant aspect of shar- 
ing a disk. She knew it was on there. 

Mr. Cole. I don’t know that she knew that there was 6103 infor- 
mation on that. 

Mr. Gosar. Well, wait. But the emails 



58 


Mr. Cole. It was represented to us at the time it came that there 
was not. And I don’t know if she is the one who sent it, or if some- 
one else in the IRS 

Mr. Gosar. She is the one who sent — whoa, whoa. She — she is 
the one. Thanks, Lois, FBI says they are all formatted best. She 
is the one that has the correspondence with the FBI in regards to 
the format of the disk. 

Mr. Cole. Right. But that doesn’t necessarily mean she prepared 
the disk, or sent it. 

Mr. Gosar. She is the one that — she has oversight of that, right? 

Mr. Cole. I don’t know if that is within her control or not. I just 
don’t know. But the question is whether or not whoever sent it 
knew there was 6103 information on it. 

Mr. Gosar. Well, she is — she has been involved in this regards 
of the leak of — this formatted aspect because she is the one talking 
to the FBI. Where I am going with this is, it gives me lenient — 
more pertinent information if I am learned in person that there 
was a violation of 6103. Wouldn’t that — if I am a learned person? 

Mr. Cole. Generally, there has to be an intentional violation. 
The question is whether this was — the information that was in- 
cluded, whether it was inadvertent or whether it was intentional. 
At the time it was provided, we were told that there was no non- 
public information. 

Mr. Gosar. Then, once again, you were told that there was non- 
pertinent information, and there was. 

Mr. Cole. Non-public. 

Mr. Gosar. Non-public information. So once again, to me, this 
brings — this issue up of this being pertinent information. And that 
when Congress says that we are doing contempt charges, when we 
are looking at the criminal or civil violation of an oath of office, 
doesn’t that give us some aspect of hedging our bet? 

Mr. Cole. I am not sure what you mean by hedging our bet. 

Mr. Gosar. Well, wouldn’t this kind of go in the mindset of a 
U.S. attorney that they would actually bring forth the contempt 
charges issue by the — by Congress? 

Mr. Cole. I believe the U.S. attorney for the District of Columbia 
has the contempt citation and is reviewing it, and has assigned it 
to somebody. And the memo is being reviewed and worded. 

Mr. Gosar. Let me ask you a question. You keep bringing up 
this Olson ruling. Isn’t that a subjective and an interpretive ruling, 
when the statute is very specific? 

Mr. Cole. The opinions by the Office of Legal Counsel, when 
they issue formal opinions, are binding on the executive branch. 

Mr. Gosar. But isn’t it also the — when there is a conflict be- 
tween the legislative intent of the language and the executive 
branch that we have to have a better review. So just one interpre- 
tive aspect would not be good enough. We should look 

Mr. Cole. That can — am sure somebody could probably chal- 
lenge that in the right forum in court if they don’t agree with an 
OLC opinion. But generally, the way the structure is set up for 
OLC is, they are the source of legal advice for the executive branch. 

Mr. Gosar. Well, thank you. General Cole. 

Mr. Jordan. The gentleman from California, the chairman is, 
recognized. 
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Mr. Horsford. Mr. Chairman, my 

Chairman ISSA. Thank you, Mr. Cole. Are you interrupting me? 
Isn’t there decorum? 

Mr. Horsford. I was asking the chairman 

Chairman IssA. I guess I will yield. Please 

Mr. Jordan. The gentleman from Nevada is recognized. 

Mr. Horsford. I was asking whether the chairman had made a 
determination on my request for unanimous consent to enter the 
document 

Mr. Jordan. My apologies. I forgot to look at that. If you — if we 
can take a look at — the staff can look at the documents, then we 
will look at it. 

The gentleman from California. 

Chairman IssA. General Cole — would you put up on the board 
the org chart, please? I am glad you brought up this whole ques- 
tion. This is a little small, a little complex. But that org chart up 
on the board shows the attorney general, followed by you, followed 
by a whole group of associates, followed by all the division chiefs. 
Virtually all of those people are political appointees, aren’t they? 

Mr. Cole. Many of them are. The 

Chairman IsSA. Virtually all. I mean, you and the attorney gen- 
eral and your 

Mr. Cole. Just the attorney 

Chairman IssA [continuing]. Direct reports are political ap- 
pointees. 

Mr. Cole. By and large, most of them are. Some are career, but 
the vast majority are political appointees. 

Chairman IssA. Well, even if they are career — even if they are 
career, they are career people who serve at the pleasure. I mean, 
you can move them around. 

Mr. Cole. Some. They are in the SES service, and there are 
rules on that. But the vast majority of the assistant attorneys gen- 
eral and the associate attorney general are political appointees. 

Chairman IsSA. And the head of the civil rights division? 

Mr. Cole. Right now, that person is an acting person and is a 
career employee. 

Chairman IssA. But they serve at the pleasure of you. 

Mr. Cole. That is correct, although there are certain civil service 
requirements 

Chairman IsSA. But you can move them, right?, to some other po- 
sition. 

Mr. Cole. That would probably 

Chairman IssA. OK. I mean, they keep their pay but they lose 
their job. And the criminal division? 

Mr. Cole. Same thing. That person is a political appointee, ap- 
proved by the Senate. 

Chairman IssA. So when we talk about Ms. Bosserman and the 
team she is on, everybody practically — from her team all the way 
up to your boss — you are all political appointees who control their 
lives and so on. So when the question was asked — and the gen- 
tleman from Nevada has left, but I think fairly — he was saying, 
well — he was asking you, and you answered, “Oh, of course. We 
don’t need a special prosecutor.” Don’t you understand the Amer- 
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ican people see you as a political appointee. They see your boss, 
who has been held in contempt by the House for failure to comply. 

They see the Supreme Court finding that those legal opinions 
you seem to have get nine to zero against you. Now, I am gonna 
go to one quick one. Your legal opinions included your brief in Fast 
& Furious, didn’t they? Before Amy Berman Jackson, right? 

Mr. Cole. I am sorry, our legal opinion? 

Chairman ISSA. Your legal opinions led to those briefs in the 
Fast & Furious case that is currently in the district court in Wash- 
ington. 

Mr. Cole. We have our lawyers in the civil division who draft 
those 

Chairman IsSA. OK, so your legal opinions were that you didn’t 
have to provide them, and that you were immune from having to 
provide them. And that it could — and specifically, your opinion was 
that she didn’t have the right to adjudicate that. Wasn’t that so? 

Mr. Cole. I believe that was the position we took. 

Chairman IssA. And didn’t Judge Jackson say just the opposite? 
That she did have the authority, and that she found the same as 
Judge Bates did in an earlier case? That your premise was wrong? 
And weren’t you relitigating the exact same thing that President 
Bush had lost in the Conyers case? 

Mr. Cole. We were stating — everybody litigates positions con- 
stantly in 

Chairman IsSA. OK. So you are part of an administration that 
can relitigate that which has been decided. Just yesterday, you de- 
cided that there was an inherent — your administration decided 
there was an inherent right not to deliver a Federal employee, even 
though in the Harriet Miers-Bolton case it was made clear that 
depositions and witness subpoenas were, in fact, binding. So the 
strange thing is, is when you talk about legal opinions — and I ap- 
preciate the former solicitor general and how well he is held in re- 
gard. 

But what you are — what you are saying is, is you pick an opin- 
ion. And the opinion can be wrong, but your opinion is that you 
don’t fall under us. That, in fact, our oversight is irrelevant, that 
you don’t have to answer our questions, you don’t have to produce 
documents, and you can withhold. That has been a consistent pat- 
tern in this administration. 

And just yesterday, the President of the United States asserted 
a brand-new right, an inherent right, not to deliver a political ap- 
pointee who serves, and interfaces with, the DNC and the D-triple- 
C — that is the Democratic National Committee and the Democratic 
National congressional Committee — works directly with those 
heads to plan the President’s targeting of races to support Demo- 
crats for their reelection on a partisan basis, and we are not even 
allowed to hear from that person because there is an inherent right 
not to produce that. 

So when you ask — you say here that you stand — and the attorney 
general’s letter is well thought out, that you don’t need a special 
prosecutor, do you know how absurd it sounds to the American peo- 
ple — absurd it sounds to the American people that you don’t need 
a special prosecutor because all your political appointees overseeing 
a team of people who may, at the lowest level, actually be career 
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people hoping to move up. That you political people aren’t influ- 
encing it, that there is no influence. I just find it amazing, and I 
know that Mr. Horsford has left and I am sorry he has left because 
he would get an opportunity, once again, to take the party line. 

You are not prosecuting a contempt of Congress because you 
have got this new opinion that “shall” doesn’t mean “shall present 
to the” — “to the court” or, in this case to the grand jury. But you 
haven’t given it to us, and today is the first time we hear about 
it. 

So I join with the chairman in reiterating that we need a special 
prosecutor because you are a political appointee, your boss is a po- 
litical appointee held in contempt by Congress, the people that 
work for you work for you at your pleasure, and you are controlling 
an investigation that is slowly reaching no decision. When, in fact, 
Lois Lerner has been found by a committee of this Congress to 
have violated laws as she targeted conservatives for their views. 

This committee has produced a massive document showing that 
Lois Lerner targeted them and not liberal groups. And yet you sit 
here today implying that you are relying on some well-known, more 
conservative individual’s decision as though we are supposed to be- 
lieve that. 

I have got to tell you, when the gentleman from Nevada talks 
about contempt, yes, we have contempt for the man you work for. 
Because, in fact. Congress has, as a matter of record, held him in 
contempt for failure to deliver documents. Your office has implied 
that a Federal judge had no right to even consider a case that was 
directly on point a Nixon-era point of lying to Congress and then 
refusing to deliver documents related to those false Statements. 

I am ashamed that you sit here day after day implying that 
there is no reason for a special prosecutor. The whole reason you 
want an independent prosecutor is not to be independent of some- 
body down low, but to be independent of you. 

Mr. Chairman, I thank you for your indulgence, and I yield back. 

Mr. Jordan. I thank the gentleman. 

And I was just — well, let me do this. One other line of ques- 
tioning here, Mr. Cole. And I know you have been here awhile, and 
we are almost done because we have votes on the floor. August 27, 
2010, chairman — then-chairman of the White House Counsel of 
Economic Advisors, Austan Goolsbee, revealed private taxpayer in- 
formation about Koch Industries in order to imply that they some- 
how didn’t pay their full amount of taxes. How Goolsbee knew this 
information and whether or not he inappropriately viewed Koch’s 
6103 protected tax information remains unknown. 

My question to you is this. If a White House employee without 
6103 authority viewed 6103-protected information, and made that 
public, would he or she — what they learned, what he or she 
learned, from that information, would that be a crime? 

Mr. Cole. You know, I would have to have all the facts and cir- 
cumstances. What generally happens when there is disclosure of 
6103 information is TIGTA, the IG for the tax department, for the 
IRS, investigates the matter, determines whether or not they be- 
lieve there has been a criminal violation of 6103. And if they do 
believe there has been one, they present it to the Justice Depart- 
ment for our consideration. 
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Mr. Jordan. Have you guys investigated this matter? 

Mr. Cole. This is 

Mr. Jordan. Or have you, or are you going to investigate this 
matter? 

Mr. Cole. This is — it depends on whether TIGTA has deterio- 
rated whether or not this matter presents itself with evidence that 
there was criminal activity. So that is up to TIGTA to decide in the 
first instance. 

Mr. Jordan. OK, finally, and then I will let the ranking member 
have some time, too, before we conclude. I just want to go back to 
what the chairman — just to reiterate this because it is so frus- 
trating to me and it is so frustrating to so many of the good folks 
I get the privilege of representing in the 4th district of Ohio. 

When, in fact, you have the fact pattern we do, the FBI leaking 
to the Wall Street Journal and no one is gonna be prosecuted. The 
President prejudicing the case with his comments about no corrup- 
tion, not even a smidgen. The fact that Barbara Bosserman is the 
lead investigator, part of the team, and is a max-out contributor to 
the President’s campaign. 

The fact that Richard Pilger and Jack Smith had interaction 
with Lois Lerner in 2010 and 2013. That you had a data base of 
1.1 million pages of taxpayer information, donor (c)(4) information, 
you had it for 4 years, and some of that information was confiden- 
tial. 

All that fact, all that cries out for a special prosecutor. And I 
would think you would want it just so you can say, “Look, we are 
gonna get to the — we are gonna be as unbiased as — we are gonna.” 
That would be a welcome thing to do to find someone Republicans, 
Democrats, everyone could agree on. Oh, fine, let them — let them 
do the investigation. 

That would be something seems like you would want. So if, as 
Mr. Gowdy pointed out and I think others have pointed out, if that 
doesn’t warrant a special prosecutor I don’t know what does. I do 
not know what — and when I look at the elements contained in the 
statute, I don’t — if that doesn’t meet it, I don’t know if you ever 
could meet it. And with that, I will end. And I do thank you for 
being here today, Mr. Cole. 

And I will yield to the ranking member. 

Mr. Cartwright. Thank you, Mr. Chairman. And just a few 
points I want to cover at the end of this hearing. No. 1, I want to 
note that the chairman of the full committee was highly critical of 
our fellow member, Mr. Horsford, noting that Mr. Horsford had left 
the room. The fact of the matter is that we have been called to 
vote, and we have less than, I think, 7 minutes on the clock to go 
vote. That is why Mr. Horsford was not here and was not here to 
defend himself against the charges made by the chairman of the 
full committee. 

Second, before we let you go, Mr. Cole, I want to — I think I speak 
on behalf of the full committee. That we all really want to know 
what happened to those missing emails, all of us. Now, we are all 
somewhat skeptical that they can’t be recovered in some fashion, 
all of us. And we urge you to do your utmost, and urge your col- 
leagues to find those missing emails. Because when there are 
emails missing and it makes people suspicious, and then it leads 
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to unfounded charges and reckless allegations. And this is an arena 
where reckless allegations find a home. And so I think it would 
make a lot of sense to redouble your efforts to find those emails. 

I also want to mention, a lot has been made in this hearing today 
about improper influence on the IRS having to do with Citizens 
United and the way that the IRS folks were targeting certain 
501(c)(4) groups. I want to mention here that the inspector gen- 
eral’s report, Mr. George, found that Lois Lerner, the former direc- 
tor of exempt organizations at the IRS, did not discover the use of 
these inappropriate criteria that we are all talking about until a 
year later, in June 2011. After which she immediately ordered the 
practice to stop. This is something found by the inspector general. 

Mr. Meadows. Will the gentleman yield for just one point of clar- 
ification? 

Mr. Cartwright. Certainly. 

Mr. Meadows. We have been going back to this TIGTA report 
that says that she didn’t know until June 2011, when the majority 
of the TIGTA report were based on emails. Now that we know that 
emails are missing, to make that conclusion is hard. And I just 
wanted to point that out. 

I yield back. 

Mr. Cartwright. That is a fair point. I want to go on. I also 
want to point out that the inspector general’s report found that em- 
ployees subsequently began using different inappropriate criteria 
without management knowledge. 

The inspector general’s report, Mr. George, Stated, “The criteria 
were not influenced by any individual or organization outside the 
IRS.” In other words, Russell George, the inspector general, whose 
report brought here before this committee, started the firestorm 
that has been raging for more than a year-and-a-half. His report 
said fiat out that these IRS people were not influenced by any orga- 
nization or individual outside the IRS. 

Mr. Jordan. Will the gentleman yield for 

Mr. Cartwright. I yield. 

Mr. Jordan. Well, one of the reason is because we didn’t have 
the emails from the Justice Department and Lois Lerner. We got 
those because Judicial Watch did a FOIA request. But for that, we 
would have never had Mr. Pilger and Mr. Smith from the Justice 
Department in for a deposition. So Mr. George didn’t have that in- 
formation in his hand. 

Mr. Cartwright. And I — let’s let the witness answer a question 
here. Mr. Cole, are you aware of any information to the effect that 
the inspector general’s Statement there is incorrect? 

Mr. Cole. No. The understanding I have of the interactions be- 
tween the Justice Department and the IRS on those two meetings 
was that the IRS, in the first one, said there is really nothing we 
can do here. And nothing came of it. And on the second meeting, 
there was never really any substance discussed. It never was fol- 
lowed up on. 

Mr. Cartwright. Well, I thank you for that. 

And I yield back, Mr. Chairman. 

Mr. Jordan. The point I am making is, that is the timeframe 
that are the — is that the timeframe where the emails are lost. The 
only — I am not even sure the IRS was gonna tell us they lost the 
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emails, but for the Judicial Watch FOIA request which uncovered 
the Richard Pilger-Lois Lerner correspondence, Lois Lerner email. 
Once they knew we got something from Justice, then the IRS says, 
“Wait a minute. We better let them know we lost all the emails 
from that time period who went outside the agency.” And Mr. Cole 
has told us today that maybe some of the documents they are with- 
holding from the committee are more of that correspondence. 

Mr. Cole. I didn’t say that. 

Mr. Jordan. You said you can’t guarantee it is not. 

Mr. Cole. That is correct. 

Mr. Jordan. That is correct, so 

Mr. Cole. Beause is just — because I haven’t seen them. I just 
can’t answer your question. 

Mr. Jordan. Well, it would been nice if you had looked at them 
before you came here to testify today and you could have been able 
to answer that question, right? I wish you would of done your 
homework there, know what documents — you would think you 
would know what documents you are withholding from the com- 
mittee. 

Mr. Cole. I know we are in the process of gathering and col- 
lecting them, and that that process is not done yet. So I 

Mr. Jordan. We have been trying to get you here a couple 
weeks. We accommodated your schedule. You knew we were gonna 
ask about the stuff you are withholding from us, and you didn’t 
even review it? 

Mr. Cole. Not the specific documents. I knew what the status 
was of the review, but I don’t review 

Mr. Jordan. And because you didn’t review it, you cannot guar- 
antee that some of those documents you are withholding aren’t Lois 
Lerner emails. 

Mr. Cole. And I can’t tell you that they are either. That they are 
or they aren’t. 

Mr. Jordan. I know you can’t tell us either way because you 
didn’t look at them. 

Mr. Cole. That is correct. 

Mr. Jordan. Well, for goodness sake, when you come in front of 
the Oversight Committee — we have been investigating this thing 
for 14 months — you would think you would have reviewed the doc- 
uments you are not gonna let us see. You think. I think my rank- 
ing member would — the ranking member would agree with that. 
You should have reviewed this stuff and you didn’t do it. And that 
is the whole point. We would have not known Lois Lerner’s emails 
were lost but for Judicial Watch doing the FOIA request and we 
getting that one email which showed, wait a minute, Richard Pilger 
was talking with Lois Lerner in 2010 when the targeting started. 
We would have never know that. 

And now you tell us you are not even — we got to vote. Votes are 
out of time. I want to thank the deputy attorney general for being 
here, and the committee is adjourned. 

[Whereupon, at 12:26 p.m., the subcommittee was adjourned.] 
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NCEJ. BRADY ' ' MEMORANDUM r 

STAFF WRECTOR " ' " ... - 

July 16, 2014 

To: Democratic Members of the Subcommittee on Economic Growth, Job Creation, and 
Regulatory Affairs 


Fr: Democratic Staff 

Re: Hearing on “Examining the Justice Department's Response to the IRS Tax^eting 

Scandal” 

On Thursday. July 17, 2014 at 9:Q0 a.m.. in Room 2154 of the Ravbum House Office 
Building, the Subcommittee will hold a hearing- with James M- Cole, the Deputy Attepey 
General of the- United States, about the Justice Department’s ongoing criminal investigation into 
the treatment of ^plications for tax-exempt siatus by the Internal Jlevenue Service (TRS). 

Chairman Darrell Issa and other Republican Committee Members have made a wide 
range of very serious accusations against numerous Justice Department officials, claiming that 
they are not adequately pursuii^ the investigatioiC that they have multiple conflicts of interest, 
that they are criminally obstructing the Coramittee-s inv^gation, and that they have joined with 
die White House, the IRS, and other agencies in a government-wide conspiracy to target 
conservative organizations. This memorandum addresses tiie top ten Republican allegations 
relating to the Department of Justice: 


1. Claim That Justice Department Already Concluded Investigation 4 

2. Claim ThatJusticcDepartmentObstructingComiiriftec Investigation'.,.;,. 5 

3. Claim That Lead Attorney Has Conflict of Interest 9 

4. Claim That Justice Department Created “Illicit Registry” 12 

5. Claim Hmt Special Counsel Needed •. 15 

6. Claim Tlmt Justice Department Ignoring Ways and Means Referral 16 

7. Claim That Justice Department Ignoring Ddiberate Computer Crash “ 18 

8. Claim That Justice Deparbnent Motivated by Politics 22 

9. Claim That Prominent Democrats Prompted Targeting ; 24 

10. Claim That C/fee/w C/wYeif Prompted Targeting 27 
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.SUMJ»KYWieBP!maC-AI«'CI-AIMS , 

!• Claim -That Justice PettiliiBient Already .Concluded tttyestigafion : 

RqfiutiHcans have accused tfie Depaipuent of j;J,psing the criminal investigation 
prematurely for political re^ons, hut {heir ctehns are based on anonymous sourees% a 
single press account, and Department officials have stated repeatedly that the Criffiiflil 
investigation remains open and active. > 

2. Claim That Jnstice Penartmeht:- iCommittee Investigation : 

Republicans have accused the Department of obstructing the Committee’s investigation 
by refusmg to provide more informiflhn'aboitt^he status of its investigation, but the 
Department has explained that both Republican and Democratic administrations have 
fotlo-wfed.-tlie.li»gStahdmg<Execut!ve.Blt(nclppoliey'ofnot disclbsiifg'detailed'ittfdrmation 
about ongoing criminal investigations. 

3. Claim That Lead Attorney Has Conflict of Interest ; 

Republicans have accused the Department of compromising the investigation by 
assigning d leid 'attorney who previOfisly iAade donations to' President Obama’S 
campaigns, but the Department has explained that she is not the lead attothey and that she 
is in full compliance with all laws and ethics rules governing Department employees. 

4. Claim That Justice DepartmentCreated fllieif Registry ; 

Republicans have accused the DeparttBedt of conspiring with the IRS to create a massive 
and illicit database of confidential taxpayer information aspartofan effort to target 
conservative organizations, but these claims are wildly inaccurate because information 
provided to the Department by the IRS was'predominantly publicly avaSlable and was 
never actually reviewed' onised for’Miy investigations or prosecutions. ' 

5. Claim That Special Counsel Needed : 

Republicans passed a Resolution on the House floor calling on the Attorney GenCfal to 
appoint a special counsel to conduct the criminal investigation, but it relies on many of 
the same Republican claims that have already been debunked, and the Department has* 
explained why a special counsel is not warranted in this case. 

•I 

6. Claim That Justice Department Ignoring Wavs, and Means Referral ; 

Republicans have accused the Department of ignoring afeferral letter'seut by thp , 

Chairman of the House Committee on Ways and Means alleging erintinal violations by 
Lois Lemer, but despite major factual errors and unsubstanliafed clhims' in'the letter, the 
Department has pledged to carefully consider ft as part of its ougoingiinVestigation. 

7. Claim That justice Department Ignoring Deliberate Ctompiiter Crash : 

Republicans have accused theTfep^liftie^iiPfgnoring whatlhfcy alle^ ii the intentional 
destruction of Lois Lerner's'computof hard 'driVe in an effdft to conceal bet emails, btit 
contemporaneous docuinents and other evidence obtained by the Committee, indicate that 
, her computer crash was not deliberate, but rather \yas caused by a teolmological 
malfilnction. 
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8. Claim That Jitetice Dfebarttae'tttiMoth'afted hv’PolMiSi ;’ ’ 

Republicans have accused the Department of failing to actively pursue the criminal 
investigation b&auSei.pf;piffifiealmi8:^c?t^rbuttheiCojaj»iito6 Ms obtidned-hd 
evidence to support these claims. 

9. Claim That ftomittent DembcwirjBroawBted Tiairgetiag t 

•Republic^ have accused fcSepaitmwtef cohspititig 'wfth thelRSdo single oat. '■ = : 
conservative groups for potential prosecution in response to pressuie from proffitadMi 
Democrats, but these claims have been refuted during transcribed interviews conducted 
byCommrtteestaHl. ; , ..i, . .. ;iO 

10. Claim !TMdt Piifeeto taatfetf .gnomBfedTargetiBg ; * : 

Republicans claim that the targeting of conservative groups is a govemment-^Wide 
conspiracy initiated after the Supreme Court’s 2010 decision, in Ciffeens Owifed involving 
the President, the IRS, the Department of Justice, the Securities and Exchange 
ComaiJssjon, the.Federal Elections Commission, and other agencies, butthe Coidmittee 

• has obtMned no evidence linking these claims to thehsapinapdate criteria used by MS 
employees in Cincinnati, to screen applications for tax.exempt status, wMCh was the basis 
for-the Inspector General’s. report. . ■. 
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claims , 

TTTTT'^ ." . ■ 1 I; - } 5 f fi'‘ ' I ' - '"V-'t ' ' t 

1. Claim ;Ifa’at JasticeiiBemtirtinenfc Air<s»d»8’ifenclul^edblrivestigati<)n ’ 

Republicans have accused the Departtfteht of closing the ciimmal investigation 
prematurely for political reasons, but .tbgif><^ ^pi8-We»lasi!<h on an(Mij^u3'Sgurc6s in a ^ngle . 
press account, sndtDepartment officials have sliSteddfepelSiedry that the criminal investigation 
remaiis open and active. ,• j'. • ■ t, ’ii,c-no. f.' . 

I . . ■ ••'Hi! P-jJfi S' 

On May 14, 2013, the Treasury Inspector General for Tax Administration issued an audit 
report concluding that IRS employees in Cinciiuiati used “inappropriate” criteria to screen 
applications for tax-exempt status. ' The,^ipte dtg?,'.i^riftm^ GOnetal Eric H. HoHer, Jr. 
aimounced that the: Department was openingacriiMiiai investigation to determine whether “any 
laws were broken in cormedtion with those matters related to tteilRS.”^ 

: i, :G)n January 13,, X0.14,.n press report .cited anonymous sottroe&silggestmg that the 
Depi 5 tmettt “doesn?t; plan to file erittinal ehargds” because investigators have not identified what 
“would amount ton violation of criminal ;law.i;.bThe:teport statedl! " “Instead,, what emerged 
during the probe was evidence of a mismanaged bureaucracy enforcing rules abouitax-! 
exemption applications it didn’t understand.”^ 

In response to this press report. Chairman Issa and Chairman Jordan issued the following 
statement on January 13, 2014: 

Anonymous — ^and apparently politically motivated — leaks from unnamed law 
enforcement officials further undermine public assurances by the current and former FBI 
directors that this is a legitimate investigation. . . . These revelations further undermine the 
credibility of the Attorney General Holder and the Justice Department under his 
leadership. Given the circumstances, there is little reason for the American people to 
have confidence in this investigation.^ 


’ Treasury Inspector General for Tax Administration, Inappropriate Criteria Were Used 
to Identify Tax-Exenipt Applications for Review (May 14, 2013) (2013-10-053). 

^ FBI to Investigate Tea Party Tax Affair, USA Today (May 14, 2013) (online at 
www.usatoday.eom/story/news/politics/2013/05/14/irs-tea-party-investigation/2158899/). 

^ Criminal Charges Not Expected in IRS Probe, Wall Street Journal (Jan. 13, 2014) 
(online at 

http://online.Wsj.eom/news/articles/SB10001424052702303819704579318983271821584). 

House Committee on Oversight and Government Reform, Issa and Jordan Respond to 
Report that FBI Does Not Expect Criminal Charges in IRS Targeting Investigation (Jan. 1 3 , 
2^14) (online at http ://oversight.boUse.gov/release/issa-jordan-respond-teport-fbi-expect- 
criininal-chargesdrs-targeting-investigation/). 
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Since this press report first appeared. Department officials have stated explicitly and 
repeatedly that the criminal investigation remains open and active, 

: : On January 29, 2014, Attorney General' Holder testified beforethe Senate Judiciary 
Committee: “This i&a matter that is preSenfly being: investigated. Interviews are being done, 
analysis is being conducted.” He added that it is not unusual for complex investigations to take 
time, explainingithat ‘S»e want to make sure that what wb do is comprehensive 'and that at the 
endoTtheday,we:getitright.’'^ ' . . < 


On April 8 , -20 14, the Attorney General testified before the House judiciary Gommittee 
that the criminal investigation is “an ongoing matter that the Justice Department is actively- 
pursuing,”* 


; ! i On May 27,-2014, theDeputy Attorney 0«ieral‘ verote to Chafanan Issa reiterating that 
the Department’s investigation is ongoing, Hestated that the-Department of justice, along with 
the Federal Bmeauiof Investigation (FBI) and the Treasury Inspector General for Tax 
Administration, tSscontinumg to ihvestigate.’l? i- iji (i 

> On June 1 1;' 2014, FBI Director James Gomey testified before the House Judioiay 
Committee that the agency is conducting a “very active investigation;”®' - ' 

2. Claim Tfaat Jastice Department Obstructing Committee Investigaiiiap 

Republicanshave accused the Department of obstructing the' Committee’s investigation 
by refusing to provide more information about the status of its investigation, but the Department 
has expltehed Aatboth Republican and Dernocratic-administratiems have followed the ' ' 
longstanding. Executive- Branch policy of not disclosing detailed information about ongoing 
criminal investigations. . ’ ' 

On September 6, 2013, Chairman Issa and Chairman Jordan sent a lerter to FBI Director 
Comey seeking investigative documents, alleging that the FBI “failed to provide sufficient 
information about theistatus of the investigation," and claiming that the FBI demonstrated 
“apathy toward the IRS’s activities.”® , , 'i 


* Senate Committee on the Judiciary, Hearing on Department of Justice Oversight (Jan. 
29, 2014). 

* House Committee on the Judiciary, Hearing on Oversight of the U.S. Department of 
jksrt'ce (Apr., 8, 20(4). 

® Letter from Deputy Attorney General James Cole, Department Of Justice, tb Chairman- 
Darrell E. Issa^ House Committee pp Oversight and Government Reform (May 27, 2014). 

® House Committee on the Judiciary, Hearing on Oversight of the Federal Bureau of 
/nvej%aft'o« (June 11, 2014), 

® Letter from Chairman Darrell E. Issa,.House Committee on Oversight and Government 
Reform, et al, to Director James B. Comey, Federal Bureau of Investigation (Sept, 6, 2013). 
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. , On Qctojber 31, 2013, the FBI sent aJeterii lespoipse, stating: 

The documents you have requested are evidence in an ongoing investigation and, as such, 
cannot he released at this time. I know j®u share my Gorntnitriient to maintaining the 
integrity of our criminal justice system 'and would like to reassure you that We are 
carefully evaluating the evidence generated during otir investigative efforts. Further, we 
will be working closely with federal prosecutors, to determine, whether the evidence 
reveals a prosecutable violation of any of the statutes 'mthin OUT jurisdiction.'® 

On December 2, 2013, Chairman Issa and Chairman Jordan wrotelo the FBI Director 
again, stating: . 

[T]he recent actions of FBI employees suggest that the Bureau and possibly political 
appointees within the Department of Justice are intentionally obstructing the Committee’s 
oversight efforts. . . . The Department’s tactics have impeded a congressional 
investigation and interfered with the Cornmittee’s access to documents and information. 
Obstructing a congressional investigation is a crime. Making false statements to 
congressional staff is also a crime. Please ensure that all Bureau employees are aware of 
the consequences for obstruction and misleading Congress, and that they cooperate fully 
with the Committee’s requests." 

On December 31, 2013, the FBI responded by rejecting these accusations: 

If is important that the investigators be permitted to conduct their investigation in a fair 
and impartial manner and use any documents or communications obtained to' conduct 
interviews and to obtain additional evidence in order to pursue all the facts in the case. 
Maintaining the integrity of an ongoing criminal investigation has been a longstanding 
policy of the Department of Justice, and requests to disclose all documents and 
Communications from an investigative file are generally deferred until the investigation 
has concluded. ''' 

On January 8, 2014, Chairman Issa and Chairman Jordan wrote to the Attorney General 
accusing the Department of “obstruction” and asserting that “the FBI’s blatant lack of 


'" Letter from Stephen D. Kelly, Assistant Director, Office of Congressional Affairs, 
Federal Bureau of Investigation, to Chairman Darrell E. Issa, House Committee on Oversight 
and Government Reform (Oct. 3 1 , 20 1 3). . 

" Letter from Chairman Darrell E. Issa, House Comniitfee on Oversight and Government 
Reform, et ql, to Director James B. Comey, Federal Bureau of Investigation (Deo. 2, 20l3). 

Letter from Stephen D. Kelly, Assistant Director, Office of Congressional Affairs, 
Federal Bureau of Investigation, to Chairman Darrell E. Issa,. House Committee on Oversight 
and Government Reform, ef a/. (Dec. 31, 2013). 
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cooperation with the ©onttnittee may rise to the level Of eriminal %bStruction of a cotlgressional 
investigation”*^ . : ' ' 


On January 24, 2014, the Department sent a letter rejecting these accusations: “Your 
assertion that the FBIhas demonstrated a ‘blatant lack, of cooperation v^ith the Committee’ that 
‘may rise to the level of criminal obstruction’ is misleading tod WOttg,”*'' ' J 

On January 28,. 2014, Chairman Jordan sent a tetter to-ttte’DepartmentasS’ertiiig; ’'^The 
Justice Department has flatly and vmjustifiably refused to cooperate with the-Committee^s ^ 
oversight.”*® Chairman Jordan’s letter sought the testimony of Barbara Bosserman, a career- 
DOJ attorney working on the invi^tigation for an upcoming subcotamittee hieatmg; i ■ 

„ On JanuafyiJO, 2014, Deputy Attorney Genethl James Cole sent aietter declining 
Chairman Jordan’s request for the career attorney’s testimony; He wrote: ri' ■ ' 

The Department’s longstanding policy, applied across A'dnti'nistratidnsv is to decline to 
provideiCongress with non-public information about ongoing criminal investigations. 
This policy is intended to protect the effectiveness and integrity of the criminal justice 
process, as well as the privacy interests of third parties. It also is founded upon our 
commitment to avoiding any perception that our law enforcement efforts are subject to 
undue influence from elected officials.'® 

The Deputy Attorney General also wrote; 

Members of Congress have long understood and respected the Department’s' strongly- 
held concern that subjecting line prosecutors to congressional questioning poses 
significant risks to the Department’s law enforcement efforts and would have a chilling 
effect on. Department attorneys.*’ 


Letter from Chairman Darrell E. Issa, House Committee on Oversight and Government 
Reform, et al, to Attorney General Eric H. Holder Jr., Department of Justice (Jan. 8, 2014). 

'■* Letter from Peter J'. Kadzik, Principal Deputy Assistant Attorney General, Department 
of Justice, to Ghairman Darrell B..lssa, House Committee’ oil Oversight tod Govemmeiit Reform, 
etal (Jan. 24, 2014). 

'® Letter from Ghairman Jim Jordan; Subcommittee on Economic Growth, Job Creation 
and Regulatory Affairs, to Barbara Bosserman, Civil Rights Division, Department of Justice 
(Jan. 28, 2014). : . , 

* ® Letter from Deputy Attorney General James Cote, Department of Justice, to Chairman 
Jim Jordan, Subcommittee on Economic Growth, Job Creation and Regulatory Affairs (Jan. 30, 
2014). : , . 
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decisions in this matter when it is 


' i; . . ‘ . )RJ',. ! fjCI' ‘ '''' ' 

On Aprii'23, 2014. Republican. GoiBnjittee^fetnbers-wtoteto the Attorney General - 
repeating claims that the 'Dilp^Jment wastrtSa®p6K«ti.ve,iequestiiitgfal3iQadrange of 
investigative documents^ and seeking a transcribed iitteryiew of Richard Pilger. the Director of 
the Election Crimes-Qranch in|the Department’s Public Integrity Section to discuss his 
interactions .wjth Msi fioaner.*^. ■ . ' * 


On May 6, 2014, the Department-made Mr. Pilger available to the Committee for a 
transcribed interview with Chairman Jordan and Committee staff, wMch lasted more than five 
hours. As the Dcpaitenentiexplainediinia letter .the next4ay,'.|he;dfcciSioil td fnake this attorney 
available was an “extrap.ijdinary; effort to aGGommodate the. Oorhniittee.”^? - - ■ i 

, ; : On M#y 20, 201.4ji ChaHfflanIssa issue4:aunilateral ;subpoenafo the Attorney General 
demanling; the dpcunients requested in his April 23,:2014^1etteft: The cover letteriaccompanying 
the subpoena st^ed; . : ■ - , ■ i i'l "= - ■ 


Because you have failed toicomply with^this request for!dq.euments:anrijbecause the 
Department has obstructed the Committee’s oversight, the Committee has ho choice but 
to issue a subpoena compelling your cooperation with this important matter,^' 


The Deputy Attorney General responded to Chairman Issa’s unilateral subpoena on May 
27, 2014, -stating: • . ■ ' 


Despite the Department’s ejiftraordinary efforts to date -to accommodate the vCcarunittee, 
your letters unjustifiably claim that the Department is obstructing your oversight, Your 
unwillingness to respect the legitimacy of the Department’s law enforcement interests is 
reflected in your letter of May 20, in which you question the Department’s commitment 
“to cooperating with the Committee’s investigation on the Committee’s terms .’’ 
(Emphasis added.) 


Letter foom Deputy Attorney GenerqUames Cole, Department of Justice, to Chairman 
Jim Jbrdan7Su¥oQmmiftee bn Economic Growth, rdhXieaft’tiSaHdTEegCilatofyAfFaifs (Feb, 3,' ' 
2014). LL , 

Letter irom.Chai.rtnm Darrell E,:.J§sfeHouse Committee: pftOversightand Government 
Refofm,,ef.a/., to Attorney Qeiierai Eric H, . Holder Jr, j Department of JusticefApr. 23j20I4). 

Letter from to Peter J. Kadzik, Principal Deputy Assistant Attorney General, 
Department bfjqstige,.. to, GhaiimW DatrelLBiTssa, House GommitteeiontOvefsightand ' 

Goveniment;|ieform (14ay 7,:2,0;14)-, Jf ■; . • ; 

Letter &om Chairman Darrell E. Issa, House Committee on Oversight and Goverriiheiit 
Reform, to Attorney General Eric H. Holder Jr,, Department of Justice (May 20, 2014). 
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To be blear, the JDeparlment iS: cooaBitted fo cooperating iti good faith With fee 
Cotnmittee’s reasonable requests for mfoniiatioit— and we are doing' so^but to date, you 
have not reciprocated. Specifically, the Committee has re&sed to accept the fundamental 
principle feat its efforts to obtain information related to an ongoing investigation run a 
significtat risk of compromising the independence, integrity, and effectiveness’ of our law 
enforcement effeits; We catlnbtyidxi fepressttre to disofeSe ififttmatidn td COnfeess 
where doing so would midermine our core mission as a law enforcOiheht entliy' ^ 

On May 28 j 2014, Department officitds produeedmore than 200pa^bf documents to 
the Committee, as they committed before Chairman Issa issued his subpoena.^: - 

3. Claim That Lead Attorney Has Conflict of Int'erest i ■■ ' 

•ji ■ i RepubliOans have accused fee Departmeiit.of06mjKomising fee investigation by 
assigning d leafeatfomey wife ■previously made donations to President Obamd’s'eaffli^aigns, but 
the Befrarttaentfhas explained feat she is hot thedead attorney and feat she is in Ml compliance 
with all laws and ethics rules governing Department employees. 

On January 8, 2M4,i€haiTmah;Issa'and'Subcommittee Chairman Jordart'sent-a letter to ' 
fee Attorney General claiming feat Civil Rights Division attorney Barbara Bosserman is the 
“lead” attorney oh fee iivestigationi They also asserted that feed'nvesti'gatiOn had been 
‘homptoffifsidt by '‘iaistartlihgtfcohflifct of interest”' because Ms; BossCrmafti previously donated 
$6,750 to -PresidendObama’s c^paigkdand fee Democratic National Gonmittee, an# because 
she attended a bill signing eventnt fee;WhiteHoUse.^^ ; ■■ ■ ) 

■nie Department has^explained repeatedly that Ms. Bbss'ermah' is noffee lead investigator 
in the investigation. On October 3 1 , 20 1 3, the FBI sent a letter to the Committee ejtplaining that 
the investigative team includes “1 1 Special Agents and one Forensic Accountant assigned to the 
investigation,” and' feat additional personnel would be utilized if necessary to ftirtherfeb ' 
investigation. The RBI also stated that it ‘‘remains in Cteseicoordinatioft With TIGTA;’’^^ ■ ^ 


Letter from Deputy Attorney General James Cole, Department pf Justice, to Chffi'fman 
Darrell E. Issa, House Committee on Oversight and Government Reform (May 27, 2014). 

Letter from to Peter J. Kadzik, Principal Deputy A.ssistmt Attorney General, 
Department of Justice, to Chalrmah Darrell E. Is^k, HOiise Comihittee on O versig'h’t and 
Government Reform (May 28, 2014). 

Letter from Chairman Darrell E. Issa, House Committee on Oversight and Government 
Refortii, and Chairman Jim Jordan, Subcommittee on Economic Growth, Job Creation and 
Regulatory Affairs, io Attorney General Eric Holder Jr„ Departmept of Ju?#cp (Jan., 8,, 2014). 

Letter from Stephen D. Kelly, Office of Congressional Affairs, Federal Bureau of 
Investigation, to Chairman Darrell E. Issa, House Committee on Oversight and Government 
Reform, and Chairman Jim Jordan, Subcommittee on Economic Growth, Job Creation and 
Regulatory Affairs (Oct. 3 1, 2013). 
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On Jmiuaiy 29, 20 14, Attpmey Oenpral Holder testified betoxe tliB Senate Jndiciary 
Oo mmittee ttot Ms: Bossem i an - is not rin4aet,-fefr-‘4ead-’^-atterBey-lgdhe»iia¥estigatiea.-^^-He — 
explained:. 


[T]the pharacterizatiQn of this lawyer as the lead lawyer on the case, I think, is not 
Correct. This is an investigation being done by the Civil Rights Division as well as by the 
Criminal Division of the Justice Department, And if I had to assign a lead in this, I 
would say that the Criminal Division of Public .Integrity Section has actually got the lead. 
It’s also involving the FBI as well as the inspector general from the — from the Treasury 
Department.^^ 


The Attorney General also stated: 

I was the one who actually ordered the investigation into these matters. They’re being 
handled by the Criminal Division in the Justice Department,- the Civil Rights Division in 
the Justice Department, the Treasury Inspector General and the FBI, as you indicated.^* 

During a hearing before the House Judiciary Committee on April 8, 2014, the Attorney 
General reiterated this point in response to a question from Chairman.Issa: 

As I look at the investigation and think of who is in the lead, I think of the Criminal 
Division as having the primary responsibility. And I talk to the assistant attorney general 
of the Criminal Division. But the people who are doing the work, on the ground for the 
Criminal Division are the people in the Public Integrity Section.^’ 


With respect to allegations of a conflict of interest, Ms. Bosserman’s actions comply with 
all applicable statutes and regulations. 

Pursuant to 28 C.F.R. § 45.2, federal employees are prohibited from participating in a 
criminal investigation if they have a “political relationship” with an organization having a 
substantial interest in or directly affected by the outcome of the investigation.’® The regulation 
defines “political relationship” as arising “from service as a principal adviser thereto or a 
principal official thereof’ and not merely from making political contributions or attending a bill- 
signing event.” 


Senate Committee on the Judiciary, Hearing on.Department of Justice Oversight (Jan. 
29,2014). 

’’M - 

® House Committee on the Judiciary, Hearing on Oversight of the U.S. Department of 
Justice (Apr. 8, 2014). 

28 C.F.R. § 45.2. 

” Id. 
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In addition, the federal Hafeh Act- expressly protects the rightof career attorneys to make 
political donations: 

• It is the policy of the.Qohgress'thal'employees should be encouraged to exercise fully, 
freely, and -without feat of penalty or reprisal, aiid to the extent not expressly prohibited 
by law, their right to participate or to refrain from participating in the political processes 
. .offceNatioa'^ . - - - - ^ - ' 

Under federal law, even the most restricted category of employees “retains the right to 
vote asheohdosesandto express lrisjDpiaiia:uan:politicalsubjeots.aad:oanaidates.'’¥ -The Office 
of Speoial^Iouhsel— Ae federalagencyJasked -with enforotag the Hatch Aht-^advises that even 
employees with the most restrictions on their political activity “may contribute Money to political 
campaigns, political parties, or partisan political groups.”^'* 

; Independent experts have explained. that Ms.-'BossermahlS: political fotttrtbiitiottS do not 
create a conflict of interest Professor ifucerGreen of Fordhaift taw School stated: : ' 


P^]o court would seriously entertain a claim that the prosecutor should be disqualified 
from investigating or prosecuting ofScials of an executive-branch agency because the 
prosecutor previously made political donations supporting or opposing the incuiribent 
president or thepresident’s party.?’ ■ ' - ‘ 

Headded: ■ i ; 

Section 45.2 plainly does. not to a .oareerproseoutor ydio ebaJribHte’d.toithn 
incumbent president’s campaign or political party. The provision is very limited. It 
applies only to a prosecutor- whose close Idehtifioation with an official, canditoe, party 
or organization arises .from the prosecutor’ s prior service as & principal aMiser to file 
offioiai dr candidate or as aprincipat official of the party or organization 'fiiatls the 
subject of the investigation or otherwise an interested party. Few, if any, federal 
prosecutors fit into that category. A campaign contributor does not, because he or she is 
not “a principal.adyiser” or a “principal ofiicial.”’* -U. 


’^5U.S,a§,7321. 

’’ 5 U.S.C. § 7323(C). ; . 

Office of Special Counsel, THE /MFCfifjfCr.’ Permitted dttd Prohibited Activities for 
Employees Subfectta'Addttiorial RestrictionS'ipvtsffitasisitiOivffiisPyi&vAixiaaX 
https;//www.oSo.gov/Resources/HA%20Poster%20_Further%20Restricted%20Emp!oyees%20-' 
%20with%200SC%2Qconlact%20jnfo%20%285-ll%29.pdf). 

’’ Letter from Professor Bruce A. Green, Fordham University Law School, to House 
Committee on Oversight and Government Reform (Feb. 4, 2014) (online at 
http ;//d6mocrats, Qversight.housc.gov/uplQads/Green%201etter%20to%20HQUse%20ConMni ttee% 
20on%20Oversight%20%282r4-l'3%29.pdf). 
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Any claim that these contributions, in of themselves, create a conflict of interest or should 
be cansejfor dispaH#Batib8i:fo® ifecateerijfrtsecutDBiinye^igatihlialteiattoBsiof ftolitical 
tatgetingin the-ExeoMtiye!jiran^sti51iies:fBe;as rferilipsSi^ 

Professor Stephen Saltzburg at the George Washington University LaWjSMmOl also 

agreed: 

I do notregai5i#afeg.eaptributiooSa^establis6iiigAt‘close>idehtilcation’'’«yath!an 
official or party. tti.ilfl cteSesSiidiSnbstatifial cdanfictiottof theltype:horHitily'Vibwedas 
lijcely to?iiijduce partiality.”^* 

On January 28, 2014, Chairman Jordan wrote directly to Ms. Bosserman, alleging that 
her participatiOh in {heihyestigati,on:Created:an “appearahcet.of a .cohflietiof interest likely to 
affect the pubhc! percephonni.die integrity .of ttisinvestjgatioffbkprosecutioif’ pufsnani to.28 
C.F.R. § 45.2. He requested Ms. Bossennan’s testimony before the Subcoftmittee on February 
6 , 2014 .*®; 

' .Qn January 30j .2014j Deputy Attorney. General James Cole responded thatno 
Department representative “will be in a position to providertestiinahy ^out this ongoing law 
enforcement matter” because such testimony would be inconsistent DOJ’s “long-standing policy 
and could undermine judicial confidence in the independence of the criminal justice .process.”^® 

4. Claim That Justice Denartment Cr-eated Illicit Registry 

. R,ep.ublicans have accused the Departmerrt.,ofcons,piring with the IRS tncreateiamassive 
and iHicit database of confidential tsKpay.er information as part of an effort to target conservative 
organizations; but these; claims are wildly inaccurate because information provided to the 


Letter from Professor Daniel Richinan, CPlUmbia University LaW School, to 
Democratic Staff, House Committee on Oversight and Government Reform (Feb. 5, 2014) 
(online at 

http://democrats.oversight.house.gOv/uploads/Richman%20House%200versighl%20Feb%20201 

4%201etter.pdf). 

Statement of Professor Stephen Saltzburg, .George Washington- University Daw School, 
to Democratic Staff House Gon»3iitt.ee on^Qyersight and GoVeriunent, Reform (Feb. 3, 2014) 
(online at http://dedioerats.flyetsighfchouae.gov/npJfiads'S:altzburg%2fiQpinion^/^202-6-14,pdf). 

Letter from Chairman Jim Jordan, SubCoifimittee'o'n .Econottiic Growth, Job Creation 
and Regulatory, .^fairs, to Barbara.Bosserinan, Civil. RightDivision, Department of Justice (Jan. 
28,2014). 

‘ Letter Jidm: Deputy Attomey“OenemlUanies Cole, 'Depdrtnietit of Justice, to Chairman 
Jim Jordan, Subcommittee on Economic Growth, Job 'Cireation ‘ahd Regulatory Affairs (Jan. 30, 
2014). 
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Department; by! the. IRS was predpininantly publicly available and' was never actually re-viewed or 
used for any investigations or prosecutions. 

On Jiine il% 2014; Chainnan lssdiand’Ohairman Jordan sent a letterto the Attorney 
General elaimii^ that “the Justice Department-worked' with- the -IRS to compile a massive 
databaseofnonprofit information,; includmg.tmafhfcntii^ taatf^yer infiffinatittn;” wMch'they 
referred to as “an illicit and comprehensive registry by federi law-enforeemerst bMfcialS.” They 
claimed that the Department used this registry “for the potential prosecution of nonprofits,” and 
they arguedithat'“a,spisoial prosedttor.iS'iieeded for a' teily independent crimind investigation of 

theifiS'itacgeting.”'?*;--. ji'.;' .i! .-..-u .'U i,,., - 

These accusations are not supported by the facts. On May 29, 2M%th6Tfepartment 
informed the Committee that the IRS had provided 21 computer disks to the FBI in 2010. These 
disks! included.approximatelyT.l milliDnpagss of Form OOOs.'whiehtarefdrms filed; each year by 
groups that altea^ haVettax-fexempt status. :The'disks :confateedif 0 ttns not oniy ftdm'' ' ■ - 
conservative and progressive groups, but from all groups, “regardless of political dfiltation,” 
filed between January 1, 2007, and October 1,2010- This is the same information the IRS 
provides to the oos-profil organization Gin'destar.&g;-f‘whidli makesthe info'fttaifijn available to 
the public through a free account.”'*^ 

The Department’s tetter explained that the FBI never revieivedthe infotmationiitt the 21 
disks and: never used the information as part;of any invesdgation br-prosecution; - ; r 

FBI advises that upon receipt of the disks, an analyst imported the index, which is set 
forth in one of the disks, into a spreadsheef but did nothing further -with the disks, and to 
the best of our knowledge, the information contained on the disks was never utilized for 
any investigative purpose 

The Department reiterated this- point in a tetter on June 4, 2014, stating that the FBI “did 
not review the disks except for the index” and that “neither the FBI nor the Department used 
them for any investigative purpose.”'” 


.Letter from Chairman Darrell E; Issa, House Comthittee oivGvCrsight arid Government 
Refonn, and Chairman Jim Jordan, Subcommittee on Economic Growthi Job Creation and 
Regulatory Affairs, to Attorney .General Eric J. Hol^t Jr,, Department of Justice (June 10, 

Letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General, Department 
of Justice, to Chairman DarreU E. Issa, House Committee iOn .Oversight and Government Reform 
(May29^a:ai4).' ' '' . 

”:Letter froiii Peter J. Kadzik, Principal Deputy Assistant Attorney General, Department 
of Justice; to Chairman Darrell E. Issa, House Committee oft; Overiiight and Government Reform 
(June 4, 2014). 
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FBI Director James B. Comey made tMs point again in testimony before the House 
JndiciaryeomtnitteBTmifnne^ttrSei^ ^ ^ ' 

[M]y understanding is an analyst in our:Gtiniinal Investigation Division. looked at an 
index of it to see what it was and. then parked it to see if DOJ was going to ask us to do 
anything with it, and they never did. So it sat in her-—! don’t know whether desk or her 
file, the last four years.” 

On June 4, 2014, the Department informed the Committee that it discovered for the first 
time that the disks submitted by the IRS in 2010 inadvertently included a very limited amount of 
confidential taxpayer information protected by Section 6103 of the Internal Revenue Code. The 
Department’s letter stated: 

The IRS now has informed us that its preliminary review of the disks reveals that a small 
number of the Form 990s on the disks inadvertently include confidential information 
protected by IR.C. §6103.''^ ' 

Two days later, on June 6, 20 1 4, the IRS confirmed this fact to Committee staff: 

Earlier this week, we identified a small number of instances where non-public 
information was included in approximately 33 of the more than 12,000 returns. This 
information appears to have been inadvertently not redacted or removed when the Forms 
990 were processed for public disclosure.^^ 

On June 26, 20 1 4, the Department sent a letter explaining further: 

[W]e did not know that the disks contained confidential taxpayer information until after 
our June 2, 20 14 letter to you, and when the IRS informed us that they did, we then 
promptly relayed that information to the Committee.'*® 


House Committee on the Judiciary, Hearing on Oversight of the Federal Bureau of 
Investigation (June 11, 2014). 

Letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General, Department 
of Justice, to Chairman Darrell E. Issa, House Committee on Oversight and Government Reform 
(June 4, 2014). 

Email from Leonard T. Oursler, Director, Legislative Affairs, Internal Revenue 
Service, to House Committee on Oversight and Government Reform Staff (June 6, 2014). 

‘'® Letter from Peter J. Kadzik, Principal Deputy. Assistant Attorney General, Department 
of Justice, to Chairman Darrell B. Issa, House Committee on Oversight and Government Reform, 
and Chairman Jim Jordan, Subcommittee on Economic Growth, Job Creation and Regulatory 
Affairs (June 26, 2014). 
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5. Claim That ^ d 

Repubiisaas pfeied a ResoltttfofliOii the Housfr nodi' oalliag oii theAttotneyGeaeral to 
appoint a special Counsel to conduct the erimiteUnvestigation; hut it relies dfitoahy df the same 
Republioan^aiiiis that have already Been debiaafced, and the Departitient haS explaiaed “why a 
special counsel is not warranted in this case. ' ’ '■ ' 

■i t OnMa.y 7 ji 2014 i Subcommittee Chaintian'Jlm.Jiwdane'ifBred-HoUSeReSdlUifiori 565 
callingiop>thelAitomey!C}ajeral;to-“appoltit‘a5pe6ial'eounsel to investigate the thrgBfingtif ■ " - 
conservativeiiahptofitgroups bydie JitenM Jteii&ai 6 ;Servi 6 e.“‘!S ®»R^hilidB ia^ded a- 
lengthy rdeitatioH of previ'otls.Rspubiicaiiaceusad0as' hhd escpresSeft the Sense of the Hdiise; 

[T]he statements and actions of the IRS, the Department of Justice, and the Obama 

AdmmisteatiOtt m eonneetion with this matter have served to imdermme the department 
' : i ofdusfice’s Jat^sfigation.'?!^- 


The Resolution sought to justify the need for a special counsel based on Repiiblican 
accusations of a conflict of interest against Department attorney Barbara Bosserman: 

i' i i [T]he apphintment of aperson who has donated 'SlmOst’seyen thousand ddllars to 
President Obama and the Democratic TSlatiorial Committee in a lead ihvdstigaflve role, 
have created a conflict of interest for the Department of Justice that warrants removal of 
the iflyest%atiPii from the normal processes ofthe Departmemt of-JuStJce.*' 

The Resolution passed with a vote of 250 to 168 on a largely ’partisan basis, and all 
Democratic Members of the Oversight Committee opposed the Resolution.” 

On June 26, 2014, the Department sent a letter explaining why a 'Special 'counsel is not ' ' 
warranted in this case: 

After corisideration Of youi* teq;uest, we have bohcluded that siich an ^pdintmehf is not 
waitaitted'' This'-investigation has boeri and 'will cbntinuB to bo Oo'ntfcicted by OareOt 
prosecutors and law enforcement professionals in accordance with established ' ^ 
Department policies and procedures, which are designed to ensure the integrity of an 
ongoing criminal investigation. The Department is committed to integrity and fairness in 
all of its law enforcemefat efforts, without regmd to politics.” 


H. RIbs. 565. - ■ ■ : 

, 50 ^^ ... .. :■ ■: - 

>'id. '/ ‘ 

„ - , A. . ....ri’-' -jfiv 

U.S. Housepf Representatives,. Roll Call Vote on Agreeing to H. Res 565 (May 7, 
2014). ’■ 

” Letter ftpm Peter J. Kadzik, Principal Deputy. Assistant Attorney; iioneral, .Deportment 
of Justice, to Chairman Daye Camp, House Committee on Ways and Means, (June 26, 2014). 
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6. Ciaim That Justice Department Ignoring Wavs 'and Means; Referral 

Republicans have accused the Department of ignoring a referral letter sent by the 
Chairman of the House Committeeon Ways and.Means alleging criminal violations by Lois 
Lemer, but despite major factual ejtors and unsubsfentiated claims in the letters the .Department 
has pledged to carefully consider it as part of its ongoing investigation, s 

On April 9, 2014, Rep. Dave Camp, the Chairman of the Committee On Ways and Means 
sent a referral letter to Attorney General Holder regarding the actions of former IRS employee 
Lois Lerner. The letter urged the Attorney General to “take a seriOus> review of the evidence 
uncovered through the Conunittee’s investigation to determine whether Lemer violated criminal 
statutes.”^'* Specifically, the referral letter alleged: 

1. Lemer used her position to improperly influence agency action against only 
conservative organizations, denying these groups due process and equal protection 
rights under the law as guaranteed by the U.S. Constitution, in apparent violation of 
18 U.S.C. § 242; 

2. Lemer impeded official investigations by providing misleading statements in 
response to questions from the Treasury Inspector General for Tax Administration 
(TIGTA), in apparent violation of 18 U.S.C. § 1001; and 

3. Lemer risked exposing, and may actually have disclosed, confidential taxpayer 
information, in apparent violation of IRC § 6103 by using her persona! email to 
conduct official business.^’ 

According to Chairman Camp, Ms. Lemer could face up to 1 1 years in prison if 
convicted of these crimes.^® 

Democratic Committee Members opposed Chairman Camp’s letter, and they issued a 
public statement asserting that Committee Republicans “failed to prove any of their allegations 
of White House involvement, pursuit of an enemies list, or targeting of only conservative 
groups.”” 


House Committee on Ways and Means, Ways and Means Committee Refers Lois 
Lerner to Department of Justice for Criminal Prosecution (Apr. 9, 2014) (online at 
http://waysandmeans.house.gov/news/dooumen tsingle.aspx?DocumentID=375999). 

Letter from Chairman Dave Camp, House Committee on Ways and Means, to Attorney 
Genera! Eric H, Holder Jr., Department of Justice (Apr. 9, 2014). 

House Committee on Ways and Means, Ways and Means Committee Refers Lois 
Lerner to Department of Justice for Criminal Prosecution (Apr, 9, 2014) (online at 
http://waysandmeans.house.gov/news/documentsingle.aspx?DocumentID=375999). 

” House Cotnmittee on Ways and Means Democrats, Statement fidm W&M Democrats 
Opposing Referral Letter to Justice Department (Apr. 9, 2014) (online at 
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. In Minority Views attached to.Chairm^iGamp’-S'ietter, RankingMember Sander Levin, 
wrote: “The Republicans have hand selected information that they claim proves their case from 
the over 660,000 documents provided during this investigation.”’* He also wrote; 

[Tjhe inatenals released to the public today corjfirmi cmppoMtiori .fi-oni the very 
beginning-rthat DemocraticJeaniiigiahd progre'sSive groups were sabj^dt to the same 
scrutiny as “Tea Party” and other Republican-leaning groups. Exhibit 21 (attached to the 
. ' referral IfetterJ contains a list of .tax^eaerapt .rpjjlidatioas iiat -Were subjecftb additional 
review. , ^ L- v • . 

Among tlrat'list are agroaptof-Bemocratk-leaiaingsorfanizations with tire term “Emerge” 
in their name. According to.uNeW YorJcTimes 'Story dated July 20, lOLlyEmesge 
Maine, Emerge Nevada and Emerge Massachusetts were all denied tax-exempt status 
afteuiheir applications werrpsmdingfor'ovepihreByeaKiThese.ddliialshapiieaed. during 
' the penod of TIGffA’s aiidit, but toey wiSre'notdisciosed%y .the IhspeoCot General in’ the 

audit report or during his testimony before Congress. These applications were processed 
■' -.1 intheaamBttBnner as'theTea Party cases asibfitiirtod m ?TQTA’'satiditieport: 

■ Tije caiSesi’wereidentifiediandscreerred for politieal activities;:’ 

, ,r •> '*■ .They were transferred to Exempt Organizations TeChnicalittiit; ’ 

• They were the subject of a Significant Case Report'(inciuded'ta ExMbit‘2l of the 
Republicans Letter); 

• They Were'subject to .tnuiip.ld le^^ofltoyjeW’vQMtiteJRSj.aad.. - . . - , ' 

• They were reviewed by IRS Chief Counsel.” 

On May 2;’2014,’ Chaitman’Camp accused the Department of Justiceof ighorihg his Idttbr 
and joined other Republicans in calling for a' special ddunseh '"He wrote; : 

After almost a year of investigating the IRS’s targeting of conservative groups, the Ways 
and Means ConuUittee found that Lois Eerner likely violated rhultiple crimftril Statutes. 
The Department of Justice has a duty to pursue the wrongdoing the Coirunittee laid out in 
. its ciiminaiTeferral letter. We mudt’hold ftib'IRS accountable so this powtaful'ilency 
cannotsbe used.as afoolld’thrgetand'har^ Americans ■foitheifpolitteaibeljefe.'T have 
serious concerns that the Department of Justice has brushed aside this investigation and 
will not pursue Lerner for the wrongdoing she committed. Therefore, DOJ must appoint 


http://democrats.ways andmeans.house.gov/press-release/statement-’wm-democrats-opposing- 
refeitalvletter-justieft-department). ‘>i, ' 

Hou^e (dominittee on Ways andMeans, ’Referral tg the Honorahk Eric H, Halier, Jr., 
Attorney (jerieritl, of Former Internal Revenue Service Exempt OrgqnizattqnsISiyislgn Director 
Lois O. Lerner for Possible Criminal Prosecution for Violations o/ One or More Criminal 
Statutes Based on Evidence the Committee has Uncovered in the Course of the Investigation of 
/R5A|i.«ses,.Mmp.ri!yWiews,,113.tli Cpng. (Apr. ,11,2011.4) (H.Rept, No, 113-414). 
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a Special Counsel, so we can have an independent review of what really happened at the 
IRS® , 

House Republicans also cited Chairman Camp’s referral letter in support of the resolution 
requesting the appointment of a special counsel. In a joint statement, several House 
Republicans, including Chairman Issa, Chairman Jordan, and Chairman Chaffetz, wrote: 

In light of this conflict of interest, the apparent criminal activity by Lois Lemer outlined 
by the Ways and Means Committee’s refeal letter to DOJ, and the ongoing disclosure of 
internal communications showing potentially unlawful conduct by Executive Branch 
personnel, the removal of the investigation from the normal process is warranted and the 
appointment of a Special Counsel is in the public’s best interest.** 

On May 7, 2014, the Department responded to Chairman Camp’s letter by reiterating that 
its criminal investigation is ongoing and stating that it would consider the information provided: 

As you may know, the Department has an ongoing criminal investigation into the IRS’s 
treatment of groups applying for tax-exempt status, which is being conducted jointly with 
the Treasury Inspector General for Tax Administration (TIGTA). We appreciate your 
concern and will carefully consider the Committee’s findings as part of our investigation 
into these allegations.® 

7. Claim That Justice Department Ignoring Deliberate Comnnter Crash 

Republicans have accused the Department of ignoring what they allege is the intentional 
destruction of Lois Lerner’s computer hard drive in an effort to conceal her emails, but 
contemporaneous documents and other evidence obtained by the Committee indicate that her 
computer crash was not deliberate, but rather was caused by a technological malfunction. 

On Jime 13. 2014, Chairman Issa issued the following statement: 

The supposed loss of Lerner’s emails further blows a hole in the credibility of claims that 
the IRS is complying with Congressional requests and their repeated assurances that 


® House Committee on the Judiciary, House Republicans Introduce Resolution Calling 
on Holder to Appoint Special Counsel in IRS Investigation (May 2, 2014) (online at 
http://judioiary.house.gov/index.cfin/2014/5/house-republicans-inlToduce-resolution-calling-on- 
holder-to-appoint-special-counsel-in-irs-investigation), 

® Letter from Peter J. Kadzik, Principal Deputy Assistant Attorney General, Department 
of Justice, to Chairman Dave Camp, House Committee on Ways and Means (May 7, 2014). 
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they’re working to get to the truthi K there wasn’t nefarious eoaductthat-'Weftt Hiuch 
higher than Lois Lemer in the IRS targeting scandal, why are they playing these :games?® 


OnJune,18,2014iChaitiHanIssa-appearedonFoxNewsandstated; ‘‘We.bMieve these 
e-mails Could be folmd. Unless,:mfact, the IRS and Lois Lemerhaye tnadesnre they can’t be 
foimd.”^ • ' 

Laterthatmght,ChaitmanIssastatiedthat“offiGialreeords,ilikethee-inailsbfa ■ 
prominent official, don’t just disappear without a trace unless that>was the Intention,”*- - ■ 

Other Republtcan Menibers'of^Congress' hate triade siniilati aliegalions. On Juike 1 7, 
2014, Chairman Dave Camp andsRep. Charles Boustany of the Ways'and Means CoBimittee 
isstied the following statemientt;: 

It looks like the American people were Ked tound the IRS tried to cover-up the fact it 
conveniently lost key documents in this investigation. The White House promised full 
cooperation, iie Gotumissioner promised Ml access to Lois Leriief emails and now the 
Agency claims it carmot produce those materials and they’ve known for months they 
!GOuidn’t'dd:this.**. . r' , ■ : , ■' 

Contrary to claims that Ms. Lemer intentionally destroyed her emails, the IRS has 
providedfoesCommittee with contemporanePus emails from 201 1 showing that after Ms. 
Lemer^s computer crashed on June 1 3v 20 11 , she contacted IRS IT staff for help, and that while 
they tried to recover her hard drive, they were ultimately unsuccessful. 


On July -l’9v 2011, Ms. Lemer sent an email asking the Associate Chief Information 
Officer at the IRS for help in recovering her hard drive: 

It was nice to meet you this morning — although I. would have preferred it was under 
diffet'ent circumstances.: I’m taking advantage of your offer to try and recapture my lost 
personal files. My computer skills are pretty basic, so nothing fancy — blit there were 


“ House Committee on Oversight and Government Reform, Issa Statement on hois 
Lemer ’s Deleted IRS Emails (June 13, 2014) (online at http://oversight.house.gov/release/issa- 
statement4ois4efriers-deleted-irs-emails/)'. 

64 gj- Being Lied To Issa Expects Investigators, Can Find Lernef ErnpilSi Fox 

News Insider (June 18, '20l4) (online at http://foxnewsinsider,cdm/20,14/06/18/darrell:i5sa- 
expects-investigatofs-can-reco-vef-irs-Iost-lois-lemer-emails). 

House Cbnunittee . on 0 vfeight and iip'vpMnenf Reform, Issa Staiement on Report 
thatIRSDestroyedLdis'Lerner'FHardDrive{ivsn6\%,l(l\A')XoiiIm.eeX 
http://oversight.houseigov/release/issa-statement-report-irs-destroyed-lois4ernefs-hard'-drive/), 

** House Committee on Ways and Means, Exposed: iRS Kept Secret for Months, More 

than JaslLemerEmails Lost (}men,20l4)(QMue at 

http://waysandmeans.house.gov/news/documeirtsiagle.aspX'?DocumentID=i384708), 
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sqnje doofflaent 3 in the files that are irreplacseable. Whatever you can do to help, is 
greatly nppreciated.^^ 

That day, the Associate .Chief Information Officer asked his staff to seek assistance fiom 
the Field Director for the IT Division’s Customer Service Support, writing: “If she can’t fix it 
nobody can.”®* 

On July 20, 2011* the Field Director emailed Ms. Lemer to inform her of the status of 
efforts to recover her hard drive: 

I checked with the technician and he still has your drive. He wanted to exhaust all 
avenues to recover the data before sending it to the “hard drive cemetery,” 

Unfortunately, after receiving assistance from several highly skilled technicians including 
HP experts, he still caimot recover the data. I do have one other possibility that I am 
looking into and I hope to update you on the progress soon.® 

, Ms. Lemer replied: , “Thanks for the update — ^I’ll keep my fingers crossed,”’® 

On August 1, 2011, the Field Director emailed Ms. Lemer explaining that her hard drive 
was being sent to the IRS Criminal Investigation Division’s forensic laboratory: 

As a last resort, we sent your hard drive to Cl’s forensic lab to attempt data recovery. The 
Cl tech working on the recovery is unexpectedly out until Aug 3rd and promised to 
update me when he returns.’* 

On August 5, 201 1, the Field Director informed Ms. Lemer that all efforts to recover her 
hard drive were unsuccessful: 

Unfortunately the news is not good. The sectors on the hard drive were bad which made 
' your data unrecoverable. I am very sorry. Everyone involved tried their best.” 


Email from Lois Lemer, Director, Exempt Organirations, Internal Revenue Service, to 
Associate Chief Information Officer, Internal Revenue Service, et al. (July 19, 201 1). 

Email from Associate Chief Information Officer, Internal Revenue Service, to Lois 
Lemer, Director, Exempt Organizations, Internal Revenue Service, et al. (July 19, 201 1). 

Email from IT Customer Support Field Director, Internal Revenue Service, to Lois 
Lemer, Director, Exempt Organizations, Internal Revenue Service (July 20, 201 1). 

’® Email from Lois Lemer, Director, Exempt Organizations, Internal Revenue Service, to 
IT Customer Support Field Director, Iiitemal Revenue Service (July 20, 201 1). 

” Email from IT Customer Support Field Director, Internal Revenue Service, to Lois 
Lemer, Director, Exempt Organizations, Internal Revenue Service (Aug. 1, 2011). 

” Email from IT Customer Support Field Director, Internal Revenue Service, to Lois 
Lemer, Director, Exempt Organizations, Internal Revenue Service (Aug. 5, 201 1). 
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Whea IRS Coamiissioner Roskinen testified before the Ways and Means Committee on 
Jnae. ZOiSOM, he emphasized the significant efforts taken by IRS persoiinel to recover Ms. 
Lerner’s emails, inclnding sending her computer to the IRS Criminal Investigation division’s 
forensics lab: ..!■ < - : 

This step is not normally taken when an employee’s computer crashes. The experts at the 

IRS forensics lab are experieAe|d(pt rgcay^nj hard drives,: which is part M’their work 

assisting on criminal cases. The Criminal Investigation employees are highly skilled in 

this area and respected for their \york in the greater law-enforcement community.” 

In addition, on June 26, 20 14, Inspector General Russell George diklosed to Coinmittee 
staff that Ms. Lemer informed his office in 2012 that her computer crashed and that she might 
have difficulty recovering documents. The Inspector General’s Director of Audits' for the Tax- 
Exempt Government Entities Unit discovered notes from a meeting he had with Ms. Lemer on 
October 1, 2012, regarding variovfe audits. In his notes, he. vvrote that Ms. Lemer stated that “she 
had lost her hard drive” and thaffiJitmtayteke some effort to recover documentation for the audit 
team to review.”^"' ' . ■ j. " 

In a subsequent briefing with Committee staff, the Audit Director stated that he never 
foliowed:up with Ms. Lerher to determine if her computer crash impacted the recovery of any 
documents. He also stated that he saw no evidence that Ms. Lemer intentionally destroyed her 
hard drive, and that he had no reason to believe Ms. Lemer destroyed documents relating to any 
Inspector General audit” 

In a separate briefing with Committee staff, the IRS Assistant Chief Information Officer 
stated that he has no reason to believe Ms. Lemer intentionally crashed her hard drive: 

Q: Do you have any reason to believe that Ms. Lemer intentionally crashed her hard 

drive? 

A; I have no reason to believe it, and haven’t seen anything that would say that she 
did that, no.” 


” Statement of John Koskinen, Commissioner, Infernal Revenue Service, Mouse 
Committee on Ways and Means, Hearing with IRS Commissioner John Koskinen (June 20, 
2014). 

” Notes of Director, Tax Exempt Government Entities, Treasury Inspector Gefieral for 
Tax Administration (produced on June 26, 2014). 

Briefing by Director,.Tax Exempt Government Entities, Treasitry Inspector General for 
Tax Administration, to House Committee on Oversight and Government Reform Staff (June 27, 
2014). 

Briefing by Assistant Chief Information Officer, Internal Revenue Service, to House 
Committee on Oversight and Government Reform Staff (June 23, 2014). 
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He told Committee staff that “Ms. Lemer was insistent in trying to recover whatever 

the loss of Ms. Lemer’s emails.” When asked whether he was “aware of anyone at the IRS 
intentionally destroying documents that are relevant to a Congressional investigation,” he 
responded, “absolutely not.”^^ 



Republicans have accused the Department of tailing to actively pursue the criminal 
investigation because of political motivations, but the Committee has obtained no evidence to 
support these claims. 

On Jtme 26, 2014, Senator Ted Cruz stated: 

When an attorney general refuses to enforce the law, when an attorney general mocks the 
rule of law, when an attorney general corrupts the Department of Justice by conducting a 
nakedly partisan investigation to cover up political wrongdoing, that conduct by any 
reasonable measure constitutes high crimes and misdemeanors.^* 

On May 2. 2014, Chairman Issa questioned the motives of the Department, stating: 

Congressional investigations into the IRS targeting scandal have uncovered evidence of 
serious criminal activity which must be resolved according to the law. Unfortunately, the 
Department of Justice’s current investigation has lost credibility and public confidence. 
Appointing a Special Counsel is a necessary step to restore impartiality to a case that 
requires it. The person Attorney General Holder appoints must be someone beyond the 
Administration’s own political circle, whose professional independence and political 
disinterest is beyond reproach.’’ 

On the same day, House Judiciary Committee Chairman Bob Qoodlatte alleged that “the 
President and Administration officials have publicly undermined the investigation on multiple 
occasions.”*" 

Contrary to these claims, Department officials have explained repeatedly that their 
investigators are conducting the investigation without regard to political considerations. 
Appearing before the House Judiciary Committee on April 8, 2014, Attorney General Holder 

Ted Cruz: Eric Holder Should Be Impeached Over IRS Scandal, Huffington Post (June 
26, 2014 (online at www.huffingtonpost.eom/2014/06/26/ted-cruz-eric-holder_n_5534661.htm!). 

” House Committee on the Judiciary, House Republicans Introduce Resolution Calling 
on Holder to Appoint Special Counsel in IRS Investigation (May 2, 2014) (online at 
http://judiciary.House.gov/index.cfin/2014/5/house-republicans-introduce-resolution-callmg-on- 
holder-to-appoint-special-counsel-in-irs-investigation). 

“/rf. 
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testified that “the investigatic>n’ s baing fiohe by cteer people "who have cOastitational' lights to 
engage in politiOal aotivity^’l He said; “Motft tiihik;'there’s atiy basis to: believe that anybody 
who was involved in this investigation wdiild conduct fiteinseives in a vmy-that is inagiropriate 
or would be shaded by their political activity.” The Attorney General added: 

The men and women who are career employees or who are in the* department for lesser 
periods of time make their decisions based only on the facts and the law and conduct 
themselves (hi ttewaythS is to the‘bestffaaitions:of this dqjBrtmentj and Pli'staid — put 
.my'fecordupjagafast any other attorney general, any other Justice<EiepartffleHt, and any 
hint that we have engaged in ahythtog.-diat is partisan or inappropri^ in nataref totally 
1,000 percent reject ' 

On May 6, 2014, Committee staff interviewed Richard Pilger, a career prosecutor 
currently serving as thb Birector of the Election Orimes Branch in the Department's Public 
Integrity Seotioii; HeiStated:-. ■ *-■ 

I understand from the committee’s letter that the subject of this interview is my contact 
with'Ms. Lois Lcmer, farmer director of the Internal Revenue Seryi'6e,'ExWhpt • : 
Organizations Division, and the tk®aniitfee members’ questjpnregafdijig! ‘Whether* the 
DepaUtmentofJiistieehasimpropBriytargetedparticulartax-exemptgroupsfor: 
prosecution based upon theirpolitical Views. < ' 

The short answer to that question' is absolutely mrt. I have pursued my career SfiJ 
continued my career at the Public Integrity Section precisely because it was formed in thi 
wake of 'Watergate to stand against the abuse of powen 

Since I joined the Public Integrity Section in 1992, 1 have never encountered politically 
motivated dedisiqnsi To the contrary, it has beentoy consistent experiende*this'Section 
has acted, without exception, on a strictly nonpartisan basis in all of its decisions *and ' 
actions. In my experience, politics plays no role in our work asproseontorsj period.^ 

Headded: ■ fv ■*;*. ' ■ ' ■ 

To my knowledge, the IRS did not refer any matters to the Public Integrity Section as a 
result of contacts with Ms. Lerner. I do not believe that there was anything inappropriate 
about the direction given to me nor in my interactions with Ms. Lemer. 


House Committee on the Judiciary, fTearing- on Oversight of the U.S. Department of 
Justice (Apt, &, 2014). 

House-Committee onOversight and'Govemment Reform, 'Interview of Richard Pilger, 
Director, Election Crimes Branch, Gfficeof Public Integrity, Department of Justice, at 7-8 (May 
6,2014). ' 
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More sjjecifically, I assure you that the Public Integrity Section never sought to target 



On May 29, 2014, Committee staff interviewed Jack Smith, the Chief of the Public 
Integrity Section at the Department of Justice, who. stated: 


Since Fve been chief of the section, of the Public Integrity Section, I have never 
encountered# nor would I tolerate, any politically motivated decisions,; Politics does not 
and cannot play a role in our work as prosecutors.*'* 

9. Claim That Prominent Democrats Prompted Targeting 

Republicans have accused the Department of conspiring with the IRS to single out 
conservative groups for potential prosecution in response to pressure from prominent Democrats, 
but these claims have been refuted during transcribed interviews conducted by Committee staff. 

On May 22, 2014, Chairman Issa and Chairman Jordan sent a letter to the Attorney 
General claiming that “the Department’s leadership, including Public Integrity Section Chief 
.lack Smith, was closely involved in engaging with the IRS in wake of Cilizem United and 
political pressure from prominent Democrats.”** A press release accompanying their letter 
claimed that Department officials and Ms. Lemer “discussed singling out and prosecuting tax- 
exempt applicants, at the urging of a Democratic Senator.”** 

Based on several transcribed interviews conducted by Committee staff, these allegations 
appear to be without merit. 

On April 9i,2013, Senator Whitehouse held a hearing on campaign , finance enforcement 
before the Crime and Terrorism Subcommittee of the Senate Judiciary Committee. One of the 
witnesses was MythiU Raman, the then- Acting Assistant Attorney General for the Criminal 
Division. During the hearing, Chairman Whitehouse asked Ms. Raman about the Department’s 
efforts to prosecute false statements on applications for tax-exempt status. Ms. Raman 
responded: “Without discussing ongoing investigations, we can assure you that we are 


**Matll. 

*'* House Committee on Oversight and Government Reform, Interview of Jack Smith, 
Chief, Office of Public Integrity, Department of Justice, at 7 (May 29, 2014). 

** Letter from Chairman Darrell E. Issa, House Committee on Oversight and Government 
Reform, to Attorney General Eric H. Holder Jr., Department of Justice (May 22, 2014). 

** House Committee on Oversight and Government Reform, Testimony: In 2010, Justice 
Department Sought Lois Lerner 's Help to Prosecute Tea Exempt Groups Engaging in Politics 
(May 22, 2014) (online at http://oversight.house.gov/release/testimony-20I0,-justice-department- 
sought-lois-lemers-help-prosecute-tax-exempt-groups-cngaging-politics/). 


24 



90 


incredibty vigilant about the use of these organizations as an end run around the contribution 
limits."*’ 


- Ms.'Raman also disetissed'thaltett^s facing the Dbpartment'iniight of the 
decision: ■ '-d -ih-ui-vi... : ■ > , .i-; 

We face certain investigative ‘kid p#tiseeiM6rial -ohailehgeS ‘aS a rekilt ofdiis new 
landscape. With regard to super PACS, the primary challenge we face is establishing 
'ilfegMddbrdihktiijd bettveeh‘asiipei*PA0 Ettid a'chttpai^'. . .i With: regard to designated 
":‘craskeSi6f50:l(b) v^teb'hatMpetetfb^ fliefactffiat'taittePACS — super 

2P-l®0Sand:ei^-^bBtieBMfgadisijdidjfedhfcs6SGl(c)‘arenbfid<J4fiii5dicf{)ubHcly disclose 
'tieifdoiidS to tM PEC, et'teh-tto'ugh’thbse^oBbtscoritrilmtiods'tt'ay'bd'used as 
expenditures to seek to iliflu6ftc56 fedefdl'eieetions:** " ‘ ;:j. ■ ' / 

' Ms. Ramah alsbmadb'clear the Departmeid’s mtehfto follow the CWfeeiij United 
decision: ■ -v.: ■ i 


It is not the government’s position to second guess the Supreme Court. l am here, 
however, to clearly describe what some of our challenges are in light of Citizens United. 
Ghttotisly, the govMmeflit took' a’jiaftibUIar position bdfdte the SupteiheCbiirt Ad 
Citizens UnltedJ'btitnbWwe'haVc a law; add we mtehiltO'fbllbW'if.^' ’ 


Following the hearing, Senator Whitehouse sent a letter on April 25, 2013, requesting 
asshraribesihat the Bephita ivas taking'dll appfbp'riafe’steps tb-pfoseCute fdlse statements on 
appiications for 501(c)(4) status.*® Senator Whitehouse’s letter made ho refereiice to Tea Party 
organizations or any other specific groups. 


During a May 29, 2014, transcribed interview with Committee staff, Jack Smith, the 

PuhlicMegrlty SectibnChief.haf'th'iSdxeKas^sr' 



Did Senator Whitehouse in this letter or elsewhere request that the Department of 
Jusfioe prosecute Tea-Party organizations? , ' ' • 



Q: Did Senator Whitehouse in this letter or elsewhere request that the Department of 

Justice prosecute conservative organizations? 


Senate Committee on the Judiciary, Subcommittee on Crime and Terrorisrn, Hearing 
on Current Issues in Campaign Finance Law Enforcement (Apr. 9, 2013). 

■ : 

*® Letter from Chairman Sheldon- Whitehouse, Subcomihlttee on‘Critrie and Terrorism, 
Senate Gbniniittee on the Judiciary, to Attorney General Eric H. Holder Jr. and Secretary of the 
Treasury Jacob L. Lew (Apr. 25, 201 3). 
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Q: Is it feir to say that your understanding upon receipt of this letter was that Senator 

Whitehouse was requesting that the Department of. Justice prosecute organizations 
violating campaign finance laws regardless of whether the organizations were 
affiliated with the Tea Party or any Other political ideology? 

A: I took the letter to mean exactly what it says, that he wanted assurances that 

potentially crimmally conduct that he described in the letter is being thoroughly 
investigated. And, fiom our perspective, if it’s being investigated, if there’s 
investigative agency like the iRS doing it, that we’re prosecuting it, that there’s a 
mechanism for it to come to us and us to prosecute it. . . . 

Q: Did you ever receive any instruction from any Member of Congress to target Tea 

Party or conservative groups for prosecution? 

A: No.” 

, In addition, on May 6, 2014, Committee staff conducted a transcribed interview of 
Richard Pilger, the Director of the Election Crimes Branch, who agreed that Senator 
Whitehouse’s letter did not focus on conservative organizations: 

Q: Senator Whitehouse’s letter did not direct you to target conservative organizations 

for prosecution? 

A: No, it did not. 

Q: Did you interpret Senator Whitehouse’s letter vyhen you read it to ask DOJ only to 

prosecute Tea Party organizations? 

A: No, and if I had ever read it that way, I would remember that, and I would have ■ 

had a very strong lasting reaction to it, that it was improper to do so. 

Q: Did you interpret Senator Whitehouse’s letter to ask DOJ Only to prosecute 

conservative organizations? 

A: No.” 

Mr. Pilger also had this exchange with Committee staff: 


House Committee on Oversight and Government Reform, Interview of Jack Smith, 
Chief, Office of Publiclntegrity, Department of Justice, at 150-51 (May 29, 2014). 

House Committee on Oversight and Government Reform, Interview of Richard Pilger, 
Director, Election Crimes Branch, Office of Public Integrity, Department of Justice, at 68 (May 
6,2014). . 
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Q; - ; Aft,fQiBaw®eofaByitBieni%er6f:Confressdi»5ting:DepffltMfeiitof'JustiGe 
, persoimdl.toitjKget'TfeaPiiftyOT-’csojBSSiVBtive^^eupsifor proseoijtioti utide* 18 

. r llS(iilfl01.or.anyotherStattitea^‘^ - ' ■ • - ) ' ir , i -vt . 

A: I don’t recall any such communication with or from Congress. Now, whether any 

congressitfiialioorrespondtaoe has ever tnentioffled»pafticulaf group,'! don’t 
reinfifflher,.ii-Mjiefl)0t aiOBrie^ndBneeiitf'CdniijwiufcatidJi'laS'St^ge^d tWfa ' 

'■ >. V , certain 'groHp should he 1ai!g6ted'as :yoa?^«t»Sho#B ha iayea%alnd!Or 

should betafceh bedaus,e:dhey>aipiaffliatedrf®tt oneside orihe'fltilerdffhe i’ r '' • 
partisan diwideji-dantt rememha'fthat ■!iapp«aiHg,i and-I'thiide JwouldftejBLeinberat 
happening and I wouldn’t — to the extent it was in my power, I wouldn’t tolerate 
; . . ' itA. i: ; , ^ i - ^vv ^ ; 

Mr. Bilger confirmed tpat several meetings.’ were held'toptfcpare Ms; Raman for^Hetf ' • ' ' 
testimony befsreiSenatOE WhitChpuse’s suboommittee; and that Ms. temer participated, iM onejof 
those meetings. '.'Heialso told Comiaittea staff thatiMs.'Iettier never disclosed, my ‘iafiwfflati3flh 
related:to:ip®;>eniployees’ use of:inUppitopriate-SttrfcehiHg-critfcriato.*evievr.^plioatid»Sfdr<tei'' 
exempt status in any meeting heattended'withTfeer.^i" ;!.vq n: 'r-.ir: ’ 

..r.n: 'lyinsri' 

Mr. Pilger explained to Committee staff that, in response to Senator 'Whitehouse’s letter, 
Mr. Smith asked Mm tb contact Ms. Lemer to deteJSnine whether the IRS had an effectSye 
mechanism toireferevidence of false statements to the Department. He stated that Ms.!S.erner 
explained that she was leaving on vacation,' and that he did not “feeaU that any folio w np ' 
occurred dsereafler.’'®^!, ij.r!' ' 

10. , GMnr iThat C'frfeiei»'0j»iteif.^omDted Targedag ' ' 

Republicans claim that the targeting of conservative groups is a government-wide 
conspiracy initiated after the Supretpe Gourt’.s 201 0 decision ^^itizens f/n/Mt/ involving the 
President,' die IRS, die Department of Justiee,‘:the ' Securities' and Exchange Commission, die ' ' ' 
Federal.Blections Cooimission, and other agenoies. but dad Somjnittee has' obtained no evidence 
linking these Claims to .the inappropriate'criteria tisedbylRS employees in Cihoinnatito sfcreeh 
applications for tascfexempt status, which was.the -basis for the Inspector GeiierM'S. report. 

With respect to the Justice Department, on April 23, 2014, Chairman Issa and other 
Republican Committee Members sent a letter to the Attorney General alleging that “the Justice 
Departmefrt, like the iRS afad the Securities ind Exchange Cptnmissioh, played’a role in a 


” House Committee on Oversight and Government Reform, Interview of Richard Priger, 
Director, Election Crimes' Branch, Officetof Public Integrity,' Department of Justice, at 74 (May 
6,2014). ; ■ ; ■ . 

’"•M at 11, 45, 57-59,173. 

’’Mat 10-11. 
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govemment-mde effort to target political speeclL”*® -Qtt Jtine 16, 2014, Chairman Issa issued a 

internalized the President’s political rhetoric lambasting Citizens United and nonprofit political 
speech.”*^ 


Contrary to these claims, the investigations conducted by both the Committee and the 
Inspector General show that the search terms identified as inappropriate in the Inspector 
General’s report originated with a screening agent in Cincinnati and had absolutely nothing to do 
with the Citizens United decision. Neither investigation has identified any evidence of White 
House involvement, political motivation, or a government-wide conspiracy. 


On May 14, 2013, the Inspector General issued a report concluding that IRS employees 
in Cincinnati used “inappropriate criteria” to screen applications for tax-exempt status. The first 
line of the “results” section of the report found that this activity began in 2010 ivith employees in 
the Determinations Unit of the IRS office in Cincinnati. The report stated that these employees 
“developed and used inappropriate criteria to identify applications from organizations with the 
words Tea Party in their names.” The report also stated that these employees “developed and 
implemented inappropriate criteria in part due to insufficient oversight provided by 
management.”*® 


The Inspector General’s report found that Lois Lemer, the former Director of Exempt 
Organizations at the IRS, did not discover the use of these inappropriate criteria until a year 
later — in June 201 1 — after which she “immediately” ordered the practice to stop.** Despite this 
direction, the Inspector General’s report found that employees subsequently began using 
different inappropriate criteria “without management knowledge.” The Inspector General 
reported that “the criteria were not influenced by any individual or organization outside the 

IRg.UOO 


The Committee’s investigation confirmed these findings. On June 6, 2013, Committee 
staff interviewed an IRS Screening Group Manager in Cincinnati who provided a detailed, first- 
hand account of how groups applying for tax-exempt status were initially identified by the 
IRS. A self-identified “conservative Republican” and 21-year veteran of the IRS, he denied that 
he or anyone on his team was directed by the White House to take these actions or that they were 
politically motivated. Instead, he explained that the first case at issue in this investigation was 


Letter from Chairman Darrell E. Issa, House Committee on Oversight and Government 
Reform, to Attorney General Eric H. Holder, Department of Justice (Apr. 23, 2014). 

** Republican Staff, House Committee on Oversight and Government Reform, How 
Politics Led the IRS to Target Conservative Tax-Exempt Applicants for their Political Beliefs 
(June 16, 2014). 

Treasury Inspector General for Tax Administration, Inappropriate Criteria Were Used 
to Identify Tax-Exempt Applications for Review (May 14, 2013) (2013-10-053). 

^^Id. 
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initially flagged’ by one t>f Us o-wn screenets m explained that he initiated theBrst 

effort to gather similar cases in order to ensure their consistent treatmetiti 'and that he took this 
action on his own, without any direction ftom his superiors. He also confemed that one of his 
screeners developed terms identified by the Inspector General as “inapprdpriatei"isuch as 
“Patriot” and “9/12 proj ect,” but that he did not become aware that his screener was using these 

terms until itiore than: a year kterti'W ’ . . h ■ ; j : /i > . 

On the question of whethef'Ae Cifizetis' Wtfteif-decisiBniM the IRS W the 

inappropriate criteria identified by the Inspector General, on December 4, 20 1 3 , former IRS 
Commifetenef fDoftgsShalmtfli had thC'fbltowing exchange during his teahscribed interview with 
Committee staff: ■ ' r-?; -j - ■ 

Q: Sir, to the best Of your knowledge, did the Citizens United case in any way affect 

the IRS process for handling tax-eketapt appBcatiOns? 

Ar - Affect die process? No. You knoWj to'fiie best ofmy knowledge, it did nOt.*® 

On November 1 3 , 2013, former Acting IRS 'Commissioner' Steve’Millef ’ had' tMs ' 
exchange during his transcribed interview with 'Cotemtttee sUff; ' ' , 

Q : Did you understand that Citizens United would change in any Way the that 

EO functioned? • . 

A; No. 

Q: So there'was more money flowing into (c)(4)sthan othdr exempt Orgaiiizations, 

j ,, but you weren't aware ofa way that the case would change the why'lhat 'EO 

operated. Is- that fair 'to say? ■’ i: . , 

A: .Correct.'® ' 

a'- • ' • ■ ’ ' ' 

Oh November 6, 2013, IRS Chief Counsel 'William Wilkins had this exchange during his 
transcribed interview with Committee staff: 


I"' Ranking Member Elijah E, Cummings^ House Committee, on Oyersight and 
Government Reform, Ffrsr-Nanrf 4ccrow«t.- Cummings Releas?^ Fvll Transcript pf ; 
"Conservative Republican ” IRS Manager Explaining Genesis of Tea Party Screening (June 1 8, 
2013) (online at , 

http://democrats.oversight.house.gov/index.php?option=com_content&task=view&id=5936&Ite 

mid=104>,:;’;''’ : 

House Comiriittee on Oversight and Government Reform, Interview of Doug 
Shubnanj Former Commissioner, Internal Revenue' Service, at-’164 (Deci 4‘ 2013). '' 

House Committee on Oversight and Government Reform, Interview of Steve tyfiller, 
Former Acting Commissioner, Internal Revenue Service, at 194-5 (Nov. 13, 2013). 
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Q: Have you ever been involved in discussions within the IRS about the Citizens 

Unired“case? 

A: I don’t recall any, 

Q: Sir, in your expert opinion, is the Citizens United case a tax law case? 

A: I believe it’s a free speech case and not a tax law case. 

Q: In your view, sir, can the Citizens United case at all affect the way the IRS 

approaches or processes applications for exempt status? 

A: It didn’t change the tax law. is maybe the best way to respond to that.'®'* 

With respect to Republican claims that the Department of Justice conspired to prosecute 
conservative groups after the Citizens United decision, the Committee conducted a transcribed 
interview of Jack Smith, the Chief of the Department’s Public Integrity Section on May 29, 

2014, He explained that, after reading a newspaper article, he requested a meeting with the IRS 
about 501(c) organizations that may be violating the law by claiming that they did not intend to 
engage in political activity, when they in fact did engage in such activity.'®^ 

Mr. Smith told Committee staff that, when he met with Ms. Lemer on this topic, she 
stated that such prosecutions would be “difficult or impossible." He also explained that the 
Department never pursued any such prosecutions: 

In September of 2010, 1 read an article that suggested that, as a result of changes in the 
law following the Supreme Court’s decision in Citizens United v, FEC, groups might be 
attempting to falsely claim 501(C) tax-exempt status to circumvent existing campaign 
finance laws and disclosure requirements. As a result, I directed Mr. Pilger to set up a 
meeting with the IRS regarding the issue. Subsequently, a meeting was held in the Public 
Integrity Section conference room attended by, among others, Mr. Pilger, myself, and 
Lois Lemer from the IRS. To my knowledge, I had never met Ms. Lerner before that 
date. 

During the meeting, Ms. Lerner expressed strong opinion — her strong opiniori that it 
would be difficult or impossible to prosecute the abuse of tax status by organizations 
making false representations to gain 501(c) status. No criminal investigations or 
prosecutions were subsequently referred by the IRS or opened by the Public Integrity 
Section as a result of this meeting.'®® 


’®‘’ House Committee on Oversight and Government Reform, Interview of William 
Wilkins, Chief Counsel, Internal Revenue Service, at 156 (Nov. 6, 2013), 

House Committee on Oversight and Government Reform, Interview of Jack Smith, 
Chief, Public Integrity Section, Department of Justice, at 8-9 (May 29, 2014). 
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Mt. Smitkalso had the following exchange, wittbCommittee staff:- - 

Q: At the October 8, 2010, meeting, did you or anyone else from the Department of 

. .Justice suggesMo" IRS employees that they Should, qubte, “fix the probldm posed 
by! the Citizens United declsSoti’'? , i 

A:.-.' ■; 

Q: In your opinion, does the Citizens United decision pose a problem? 

; - "A: ltis;notniyroletocOnHnentbhtheiawofthelahd. Ifisttiela'Wofthelahd. My 

job is to enforce the law. Citizens United is tiielaw of fjeland. 

Q: Are you aware of any Department official directing the IRS to, quote, “fix the 

problem posed by Citizens United”? 

Richard Pilger, Director of the Election Crimes Branch of the Department’s Public 
Integrity Section also told Committee staff that Department officials were not working to “fix” 
the Citizens United case. He explained: 

Q: In your tenureiat thC' Justice Departftient, have you Ovenbeen involved til an effort 

to fix problems posed by the Supreme Court’s CitizeUS^Urdted decision? 

At ' ' I can’t acceptthat framing of the issue, and 1 don’t understand Citizens United 

that way. Citizens United isn’t a problem, it is the law of the land; It, like other 
cases in the field of criminal law, have created opportunities that we have to be 
vigilant about. 

They have like Mapp v. Ohio, like the Miranda case. They have created 
opportunities, it has created opportunities for criminal conduct to go undetected or 
given us a challenge in detecting it. But, like all those other cases, it is the law of 
the land. It is the constitutional right of people and entities to make the 
contributions that the Citizens United court held they could make, in overturning 
parts of FECA. 

So Citizens United is, not a problem. It is the law. And, so no, I am not aware of 
. any effort of paH of duy effort to' fix a problem, frpm C^itizCns tjnited. I am aware 
that it changed fhetew fiiough and that laiv enforcernOnt in ffaCtibn to spch/ 
changes must be vigilant about the opportunities they present for law breaking. 

Q: In order to comply with the law as outlined by the Suprenie Court? 


Id. at 77, 
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A: Not to quibble, but in order to enfiace the laws around the rights recognized by 

the^preme CoufTwhile still scrupulously respecting those rights.'”’* 

Mr.. Smith, the Chief of the Department’s Public Integrity Section also directly refuted 
allegations of a government- wide conspiracy. He had this exchange with Coiilmittee staff: 

Q: Have you been part of a government-wide effort to target political speech? 

A: No. 

Q: Are you aware ofthe Department ofJustice participating in a'govemment-wide 

effort to target political speech? 

A: No. 

Q; Are you aware of anyone at the Department of Justice collaborating with any IRS 

employee to treat organizations with conservative viewpoints differently than any 
other organization? 

A; No.'*” 

Richard Pilger, Director ofthe Election Crimes Branch in the Department’s Public 
Integrity Section agreed that there was no evidence of a government-wide conspiracy. He had 
this exchange with Committee staff: 

Q: Are you aware of any such effort, government-wide effort to target political 

speech? 

A: No."*' 


'*’* House Committee on Oversight and Goverrunent Refonp, Interview of Richard Pilger, 
Director, Election Crimes Branch, Public Integrity Section, Department of Justice, at 128-29 
(May 6, 2014). 

House Committee on Oversight and Government Reform, Interview of Jack Smith, 
Chief, Public Integrity Section, Department ofJustice, at 85-6 (May 29, 2014). 

House Committee on Oversight and Government Reform, Interview of Richard Pilger, 
Director, Election Crimes Branch, Public Integrity Section, Department of Justice, at 127 (May 
6 , 2014 ). 
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From: Pilger, Richard 

Sent: Tuesday. October 0 5. 2010 8:01 PM 

(FBI) 

Subject: WTOTTTOOTTr ISSUE ~ TIME SENSITIVE 


This is incoming data re 501c4 issues. Does FBI have a format preference? 
Richard C. Pilger 

Director. Election Crimes Branch & 

Senior Trial Attorney 
Public integrity Section 
Criminal Division 

United States Department of Justice 
20530 


IMPORTANT: TTiis e-mail is intended only for the addressee. It may contain information that is privileged or otherwise 
legally protected. If the reader is not an intended redpient, then distribution, copying, or use is prohibited, if you received 
this e-mail in error, please notify sender immediately. 


Wa shington, D .C. 

202|HB (f) 


From; Lerner Lois G 
To: Pilger, Richard 

Cc: Lerner Lois G Whitaker Sherry L 

Sent: Tue Oct 05 17:52:04 2010 

Subject: DATA FORMAT ISSUE -- TIME SENSITIVE 

In checking with my folks on getting you the disks we spoke about, I was asked the 
following: 

Before we can get started do you know if they woutd like the images in Alchemy or Raw format? 
The difference Is, Alchemy you need to search on one of the 5 index fields where Raw format, you 
load into your on software and you can do what ever you want to with it. 

If you're like me, you don't know the answer. But, if you can check and get back to me 
Wednesday, we can get started and have these in about 2 weeks. If we don't have the 
information by tomorrow, it will take longer as there are other priorities in line. Please cc 
Sherry Whitaker on your response as she is likely to see your response before 1 
do. Thanks 


Director. Exempt Organizations 


HOGR IRS 000020 
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From: 

Sent: 

To: 

Cc: 

Subject: 


Piiger, Richard 

Wednesday. October 06. 2010 2:05 PM 
Lerner Lois G 
Whitaker Sherry L; Simmons, Narrcy; 
RE: DATA FORMAT ISSUE - TIME 


(FBI) 


Thanks Lois - FBI says Raw format is best because they can put ft into their systems like excel. 

From: Lerner Lois G 

Sent: Tuesday, October 05, 2010 5:52 PM 

To: Piiger, Richard 

Cc; Lerner Lois G; Whitaker Sherry L 

Subject; DATA FORMAT ISSUE -- TIME SENSITIVE 

In checking with my folks on getting you the disks we spoke about, I was asked the 
following: 

Before we can get started do you know if they would like the images in Alchemy or Raw format? 
The difference is, Alchemy you need to search on one of the 5 index fields where Raw format, you 
load into your on software and you can do what ever you want to with it. 

If you're like me, you don't know the answer. But, if you can check and get back to me 
Wednesday, we can get started and have these in about 2 weeks, if we don't have the 
information by tomorrow, it will take longer as there are other priorities in line. Please cc 
Sherry Whitaker on your response as she is likely to see your response before I 
do. Thanks 


Director, Exempt Organizations 


HOGR IRS 000022 
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(O.L.C.) 

Office of Legal Counsel 
U.S. Department of Justice 
*101 PROSECUTION FOR CONTEMPT OF 
CONGRESS OF AN EXECUTIVE BRANCH OFFI- 
CIAL WHO HAS ASSERTED A CLAIM OF EX- 
ECUTIVE PRIVILEGE 

May 30, 1984 

As a matter of statutory construction and separation 
of powers analysis, a United States Attorney is not 
required to refer a congressional contempt citation to 
a grand jury or otherwise to prosecute an Executive 
Branch official who carries out the President's in- 
struction to invoke the President's claim of executive 
privilege before a committee of Congress. 

MEMORANDUM OPINION FOR THE ATTOR- 
NEY GENERAL 

I. Introduction 

This memorandum memorializes our formal response 
to your request for our opinion whether, pursuant to 
the criminal contempt of Congress statute, 2 U.S.C. 
ss 192 . 194 . a United States Attorney must prosecute 
or refer to a grand jury a citation for contempt of 
Congress issued with respect to an executive official 
who has asserted a claim of executive privilege in re- 
sponse to written instructions from the President of 
the United States. Your inquiry originally arose in the 
context of a resolution adopted by the House of Rep- 
resentatives on December 16, 1982, during the final 
days of the 97th Congress, which instructed the 
Speaker of the House of Representatives to certify 
the report of the Committee on Public Works and 
Transportation concerning the “contumacious con- 
duct of the Administrator, United States Environ- 
mental Protection Agency, in failing and refusing to 
furnish certain documents in compliance with a sub- 
pena duces tecum of a duly constituted subcommittee 
of said committee ... to the United States Attorney 
for the District of Columbia, to the end that the Ad- 


ministrator . . . may be proceeded against in the man- 
ner and form provided by law.” H.R. Res. 632, 97th 
Cong., 2d Sess. (1982). IFNII Section 192 of Title 2. 
United States Code , provides, in general, that willful 
failure to produce documents in response to a con- 
gressional subpoena shall be a misdemeanor. Section 
194 provides that if such a failure is reported to either 
house of Congress it “shall” be certified to the 
“appropriate United States attorney whose duty it 
shall be to bring the matter before the grand jury for 
its action.” 

*102 Your inquiry presents a number of complex is- 
sues that will be considered in this memorandum. 
The first issue is whether the Executive retains some 
discretion with respect to referral of a contempt of 
Congress citation to a grand jury. This issue raises 
questions of statutory construction and the separation 
of powers with respect to the scope of the Executive's 
exercise of prosecutorial discretion. The second issue 
is whether the criminal contempt of Congress statute 
applies to an Executive Branch official who, on the 
orders of the President, asserts the President's claim 
of executive privilege. This issue also involves ques- 
tions of statutory interpretation and the constitutional 
separation of powers. 

As we have previously discussed with you, and as we 
explain in detail in this memorandum, we have con- 
cluded that, as a matter of both statutory construction 
and the Constitution's structural separation of powers, 
a United States Attorney is not required to refer a 
contempt citation in these circumstances to a grand 
jury or otherwise to prosecute an Executive Branch 
official who is carrying out the President's instruction 
in a factual context such as that presented by the 
December 16, 1982, contempt citation. First, as a 
matter of statutory interpretation reinforced by com- 
pelling separation of powers considerations, we be- 
lieve that Congress may not direct the Executive to 
prosecute a particular individual without leaving any 
discretion to the Executive to determine whether a vi- 
olation of the law has occurred. Second, as a matter 
of statutory interpretation and the constitutional sep- 
aration of powers, we believe that the contempt of 
Congress statute was not intended to apply and could 
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not constitutionally be applied to an Executive 
Branch official who asserts the President's claim of 
executive privilege in this context. 

**2 Our conclusions are predicated upon the proposi- 
tion, endorsed by a unanimous Supreme Court less 
than a decade ago, that the President has the author- 
ity, rooted inextricably in the separation of powers 
under the Constitution, to preserve the confidentiality 
of certain Executive Branch documents. The Presid- 
ent’s exercise of this privilege, particularly when 
based upon the written legal advice of the Attorney 
General, is presumptively valid. Because many of the 
documents over which the President may wish to as- 
sert a privilege are in the custody of a department 
head, a claim of privilege over those documents can 
be perfected only with the assistance of that official. 
If one House of Congress could make it a crime 
simply to assert the President's presumptively valid 
claim, even if a court subsequently were to agree that 
the privilege claim were valid, the exercise of the 
privilege would be so burdened as to be nullified. Be- 
cause Congress has other methods available to test 
the validity of a privilege claim and to obtain the doc- 
uments that it seeks, even the threat of a criminal pro- 
secution for asserting the claim is an unreasonable, 
unwarranted, and therefore intolerable burden on the 
exercise by the President of his functions under the 
Constitution. 

Before setting out a more detailed explanation of our 
analysis and conclusions, we offer the caveat that our 
conclusions are limited to the unique circumstances 
that gave rise to these questions in late 1982 and 
early 1983. *103 Constitutional conflicts within the 
federal government must be resolved carefully, based 
upon the facts of each specific case. Although ten- 
sions and friction betw'een coordinate branches of our 
government are not novel and were, in fact, anticip- 
ated by the Framers of the Constitution, they have 
seldom led to major confrontations with clear and 
dispositive resolutions. 

The accommodations among the three branches of 
the government are not automatic. They are un- 
defined, and in the very nature of things could not 
have been defined, by the Constitution. To speak of 
lines of demarcation is to use an inapt figure. There 


are vast stretches of ambiguous territory. 

Frankfurter and Landis, Power of Congress Over Pro- 
cedure in Criminal Contempts in “Inferior” Federal 
Courts . 37 Harv. L. Rev. 1010, 1016 (1924) 
(emphasis in original). “The great ordinances of the 
Constitution do not establish and divide fields of 
black and white.” Springer v. Philippine Islands. 277 
U.S. 189. 209 (1928) (Holmes, J., dissenting). There- 
fore, although we are confident of our conclusions, 
prudence suggests that they should be limited to con- 
troversies similar to the one to which this memor- 
andum expressly relates, and the general statements 
of legal principles should be applied in other contexts 
only after careful analysis. 

II. Background 

Because the difficult and sensitive constitutional is- 
sues that we consider in this opinion could conceiv- 
ably be resolved differently depending upon the spe- 
cific facts of a controversy, this analysis is presented 
in the context of the December 16, 1982, actions of 
the House of Representatives. The facts surrounding 
this dispute will be set out in detail in the following 
pages. 

A. EPA's Enforcement of the Superflind Act 

**3 On December 16, 1982, the House of Represent- 
atives cited the Administrator of the Environmental 
Protection Agency (EPA) because she declined to 
produce, in response to a broad subcommittee sub- 
poena, a small portion of the subpoenaed documents 
concerning the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act, 42 U.S.C. 
S'S 960 1 . 96.*)? fSiipp. V 1981) (Superfund Act). The 
Superfund Act, adopted in December of 1980, au- 
thorizes the federal government to take steps to rem- 
edy the hazards posed by abandoned and inactive 
hazardous waste sites throughout the United States. 
|'FN2] The EPA, which was delegated part of the 
President's authority to enforce the Superfiind Act in 
August of 1981, (FN3] has considerable flexibility 
with respect to *104 how this goal may be accom- 
plished. EPA may request the Department of Justice 
to proceed immediately agaimst those responsible for 
die hazardous waste sites to “secure such relief as 
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may be necessary to abate" an “ imminent and sub- 
stantial endangerment to the public health or welfare 
or the environment.” See 42 U.S.C. s 9606 . Alternat- 
ively, EPA may initiate clean-up efforts itself by us- 
ing funds from the SI. 6 billion Superfund. See 42 
U.S.C. s 9631 . If EPA itself implements the clean-up 
efforts, it may subsequently sue those responsible for 
the hazardous waste to recover the clean up cost and, 
in some instances, may obtain treble damages. See 42 
U.S.C. s 9607 . These two basic enforcement mechan- 
isms are supplemented by other broad enforcement 
powers, which authorize the issuance of administrat- 
ive orders “necessary to protect the public health and 
welfare and the environment” and to require desig- 
nated persons to furnish information about the stor- 
age, treatment, handling, or disposal of hazardous 
substances. See 42 U.S.C. ss 9606 . 96Q4fe)f n . Fi- 
nally, the Superfiind Act imposes criminal liability on 
a person in charge of a facility from which a hazard- 
ous substance is released, if that person fails to notify 
the government of the release. See 42 U.S.C. s 9603 . 

Prior to the initiation of judicial proceedings, EPA 
must undertake intensive investigation and case pre- 
paration, including studying the nature and the extent 
of the hazard present at sites, identifying potentially 
responsible parties, and evaluating the evidence that 
exists or that must be generated to support govern- 
ment action. Sgg Amended Declaration of Robert M. 
Perry, Associate Administrator for Legal and En- 
forcement Counsel and General Counsel, EPA, filed 
in United States v. House of Representatives . Civ. 
No. 82-3583 (D.D.C. Jan. 14, 1983). Many sites ap- 
parently involve hundreds of waste generators; hence, 
the initial investigation of a site can take months and 
involve the examination of tens of thousands of docu- 
ments. Id. 

Based on its initial investigations of hazardous waste 
sites throughout the country, EPA created a compre- 
hensive national enforcement scheme and developed 
during 1982 an interim priorities list, which identified 
the 160 sites that posed the greatest risk to the public 
health and welfare and the environment. fFN4] EPA 
also promulgated enforcement guidelines to direct the 
implementation of the Superfund Act against these 
potentially hazardous sites. See 47 Fed. Reg. 20664 
(19821 


**4 Under this basic enforcement scheme, EPA com- 
menced actual enforcement of the Superfund Act. As 
part of the enforcement effort with respect to each 
site, EPA generally develops a strategy for conduct- 
ing negotiations and litigation consistent with its 
overall enforcement goals and the individual facts of 
each particular case. Once a case strategy has been 
developed, EPA notifies responsible parties that it in- 
tends to take action at a site unless the parties under- 
take an adequate clean up program on their own. Fol- 
lowing the issuance of notice letters, EPA typically 
negotiates with responsible parties to agree on a *105 
clean up plan. These negotiations may involve hun- 
dreds of potentially responsible parties and millions 
of dollars in clean up costs. Depending upon the 
strengths and weaknesses of individual cases and the 
effect on the overall enforcement effort, EPA may 
decide to settle with some but not all parties and pro- 
ceed to litigation with a certain number of potential 
defendants. If EPA decides to bring a lawsuit, it 
refers the case to the Land and Natural Resources Di- 
vision of this Department, which is responsible for 
conducting the actual litigation. [FN51 

During EPA's enforcement of the Superfund Act, the 
agency created or received hundreds of thousands of 
documents concerning various aspects of the enforce- 
ment process. Many of these documents concerned 
the facts relating to specific hazardous waste sites; 
others involved general agency strategy and policies 
with respect to the Superfiind Act; still others, a small 
portion of the enforcement files, were attorney and 
investigator memoranda and notes that contained dis- 
cussions of subjects such as EPA's enforcement 
strategy against particular defendants, analyses of the 
strengths and weaknesses of the government's case 
against actual or potential defendants, consideration 
of negotiation and settlement strategy, lists of poten- 
tial witnesses and their anticipated testimony, and 
other litigation planning matters. Enforcement offi- 
cials at both the career and policy level at EPA and in 
the Land and Natural Resources Division at the De- 
partment of Justice determined that some of those 
documents, which concerned the legal merits and tac- 
tics with respect to individual defendants in open en- 
forcement files, were particularly sensitive to the en- 
forcement process and could not be revealed outside 
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the agencies directly involved in the enforcement ef- 
fort without risking injury to EPA's cases against 
these actual and potential defendants in particular and 
the EPA enforcement process in general. {FN6] 

B. The House Subcommittee's Demands for Enforce- 
ment Files 

In the midst of EPA's ongoing enforcement efforts 
under the Superfiind Act, the Subcommittee on Over- 
sight and Investigations of the House Committee on 
Public Works and Transportation (Public Works Sub- 
committee), chaired by Rep. Levitas, began hearings 
to review EPA enforcement of the Act. In the course 
of these hearings, the Public Works Subcommittee 
first demanded access to, and then subpoenaed, a 
wide range of documents concerning enforcement of 
the Superfiind Act with respect to the 160 sites that 
were on the *106 agency's interim priorities list. The 
documents demanded by the Public Works Subcom- 
mittee included not only documents concerning the 
facts relating to these sites and EPA's general 
policies, but also the sensitive material contained in 
open case files that set out discussions concerning 
case strategy with respect to actual and potential de- 
fendants. [FN7] The Public Works Subcommittee 
subpoena was dated November 16, 1982, and was 
served on November 22, 1982. It called for produc- 
tion of the subpoenaed documents eleven days later 
on December 2, 1982. The EPA Administrator re- 
sponded to the Public Works Subcommittee's sub- 
poena by offering to provide the Public Works Sub- 
committee with access to an estimated 787,000 pages 
of documents within the scope of the subpoena. 
rFN81 The EPA and the Land and Natural Resources 
Division officials responsible for conducting EPA en- 
forcement litigation determined, however, that re- 
lease outside the enforcement agencies of a limited 
number of the most sensitive enforcement documents 
contained in open files concerning current and pro- 
spective defendants would impair EPA's ongoing en- 
forcement efforts and prevent EPA and the Depart- 
ment of Justice from effectively implementing the 
Superfund Act. 

**5 Therefore, in accordance with the explicit 
guidelines adopted by the President to govern pos- 
sible claims of executive privilege, gge Memorandum 


re: Procedures Governing Responses to Congression- 
al Requests for Information (Nov. 4, 1982), EPA sug- 
gested that some of the documents be withheld under 
a claim of executive privilege and consulted with this 
Office and the Office of the Counsel to the President 
in order to determine whether such a claim might be 
asserted to avoid impairing the constitutional re- 
sponsibility of the President to take care that the laws 
be faithfully executed. A further review of the docu- 
ments in question by enforcement officials at EPA 
and the Land and Natural Resources Division was 
then undertaken to confirm that the particular docu- 
ments selected for consideration for an executive 
privilege claim were, in the judgment of those offi- 
cials, sufficiently sensitive that their disclosure out- 
side the Executive Branch might adversely affect the 
law enforcement process. The documents were then 
reviewed by officials in this Office and officials in 
the Office of the Counsel to the President to confirm 
that the documents were of the type described by the 
enforcement officials. Various unsuccessful efforts 
were thereafter made to resolve the dispute short of a 
final confrontation. The President, based upon the un- 
animous recommendation of all Executive Branch of- 
ficials involved in the process, ultimately determined 
to assert a claim of executive privilege with respect to 
64 documents from open enforcement files that had 
been identified as sufficiently enforcement sensitive 
*107 as of the return date of the subpoena that their 
disclosure might adversely affect pending investiga- 
tions and open enforcement proceedings. The Presid- 
ent implemented this decision in a memorandum 
dated November 30, 1982, to the EPA Administrator, 
which instructed her to withhold the particularly 
sensitive documents from disclosure outside the Ex- 
ecutive Branch as long as the documents remained 
critical to ongoing or developing enforcement ac- 
tions. The legal basis for this decision was explained 
in letters from the Attorney General on November 30, 
1982, to the House Public Works Subcommittee and 
one other House subcommittee. rFN91 On December 
2, 1982, 64 of the most sensitive documents were 
withheld from the Subcommittee. fFNifi] 

C. The Contempt of Congress Proceedings in the 
House of Representatives 

The President's assertion of executive privilege, and 
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the Attorney General's explanation of the law en- 
forcement considerations and constitutional justifica- 
tion for the decision not to release the documents out- 
side the Executive Branch while enforcement pro- 
ceedings were ongoing, did not dissuade the congres- 
sional subcommittees from pressing their demands 
for the withheld material. After the EPA Administrat- 
or asserted the President's claim of privilege at a 
December 2, 1982, Public Works Subcommittee 
hearing, the Subcommittee immediately approved a 
contempt of Congress resolution against her. The full 
Committee did likewise on December 10, 1982, and 
rejected a ftirther proposal by the Department of 
Justice to establish a formal screening process and 
briefings regarding the contents of the documents. 
fFNI 1] The full House adopted the contempt of Con- 
gress resolution on December 16, 1982, rFNt2] and 
the following* 108 day Speaker O'Neill certified the 
contempt citation to the United Slates Attorney for 
the District of Columbia for prosecution under the 
criminal contempt of Congress statute, 

D. The Criminal Contempt of Congress Statute 

**6 The criminal contempt of Congress statute con- 
tains two principal sections, 2 U.S.C. ss 192 & 194 . 
rFN13j Section 192 . which sets forth the criminal of- 
fense of contempt of Congress, provides in pertinent 
part’. 

Every person who having been summoned as a 
witness by the authority of either House of Con- 
gress to give testimony or to produce papers 
upon any matter under inquiry before either 
House ... or any committee of either House of 
Congress, willfully makes default, or who, hav- 
ing appeared, refuses to answer any question per- 
tinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by 
a fine of not more than S 1,000 nor less than $100 
and imprisonment in a common jail for not less 
than one month nor more than twelve months. 

Section 194 purports to impose mandatory duties on 
the Speaker of the House or the President of the Sen- 
ate, as the case may be, and the United States Attor- 
ney, to take certain actions leading to the prosecution 
of persons certified by a house of Congress to have 
failed to produce information in response to a sub- 


poena. it provides: 

Whenever a witness summoned as mentioned in 
section 192 of this title fails to appear to testify 
or fails to produce any books, papers, records, or 
documents, as required, or whenever any witness 
so summoned refuses to answer any question 
pertinent to the subject under inquiry before 
either House ... or any committee or subcom- 
mittee of either House of Congress, and the fact 
of such failure or failures is reported to either 
House while Congress is in session or when 
Congress is not in session, a statement of fact 
constituting such failure is reported and filed 
with the President of the Senate or the Speaker 
of the House, it shall be the duty of the said Pres- 
ident of the Senate or the Speaker of the House . 

tifv. the statement of facts aforesaid under the 
seal of the *109 Senate or House, as the case 
may be, tQ_ the _apprQpriate. United States attor- 
ney.. whose, duty it shall be to bring the matter 
before the grand jury for its action . 

(Emphasis added.) 

E. The Department of Justice Civil Suit 

Immediately after the House passed the resolution ad- 
opting the finding that the EPA Administrator was in 
contempt of Congress, the Department of Justice 
filed a civil suit in the United States District Court for 
the District of Columbia to obtain a ruling that 
“insofar as the EPA Administrator ... did not comply 
with the Subpoena, her non- compliance was lawfiil” 
because of a valid Presidential claim of executive 
privilege. rFN14] The House moved to dismiss the 
Department's complaint on jurisdictional grounds, 
and the Department cross moved for summary judg- 
ment on the merits. In a letter to Speaker O’Neill 
dated December 27, 1982, the United States Attorney 
indicated that during the pendency of the lawsuit, he 
would take no further action with respect to the 
Speaker's referral of the contempt citation. The 
Speaker responded in a letter dated January 4, 1983, 
in which he look the position that the United States 
Attorney must, as a matter of law, immediately refer 
the matter to a grand jury. 

**7 The trial court responded to the cross-motions 
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for dismissal and summary judgment by exercising 
its discretion under equitable rules of judicial re- 
straint not to accept jurisdiction over the lawsuit, and 
it dismissed the suit. The court concluded: 

When constitutional disputes arise concerning 
the respective powers of the Legislative and Ex- 
ecutive Branches, judicial intervention should be 
delayed until all possibilities for settlement have 
been exhausted. . . . 

The difficulties apparent in prosecuting the Ad- 
ministrator ... for contempt of Congress should 
encourage the two branches to settle their differ- 
ences without further judicial involvement. 
United States v. House of Representatives. 556 F. 
Sapp. 150. 152-53 fP.D.C. 19831 . No appeal was 
taken. IFNISI 

*110 F. Resolution of the EPA Dispute 

Subsequent to the trial court decision, the two 
branches engaged in negotiations to reach a com- 
promise settlement. The parties eventually reached an 
agreement under which the Public Works Subcom- 
mittee would have limited access to the withheld doc- 
uments and would sponsor a resolution to “withdraw” 
the contempt citation against the EPA Administrator. 
Pursuant to the agreement, the Subcommittee re- 
viewed the documents, and the House later adopted a 
resolution withdrawing the contempt citation. H.R. 
Res. 180, 98lh Cong., 1st Sess. (Aug. 3, 1983). The 
issue whether the House of Representatives in the 
98th Congress could “withdraw” the contempt cita- 
tion of the House during the 97th Congress was never 
resolved. 

During the pendency of the lawsuit and the sub- 
sequent settlement negotiations, the United States At- 
torney for the District of Columbia refrained from re- 
ferring the contempt citation to the grand jury. The 
United States Attorney took the position that referral 
would have been inappropriate during that period and 
that the statute left him with discretion to withhold 
referral. Seg Testimony of Stanley S. Harris before 
the House Committee on Public Works and Trans- 
portation, 98th Cong., 1st Sess. 100-07 (June 16, 
1983). Following the passage of the resolution with- 
drawing the contempt citation, “the relevant facts and 
documents were presented ... to a federal grand jury. 


which voted unanimously not to indict the EPA Ad- 
ministrator.” Letter from Stanley S. Harris, United 
States Attorney, District of Columbia, to Honorable 
Thomas P. O'Neill, Jr., Speaker of the House of Rep- 
resentatives (Aug. 5, 1983). 

III. Generally Applicable Legal Principles: The Sep- 
aration of Powers, the Duties of the Executive to En- 
force the Law, and the Derivation and Scope of the 
Principles of Prosecutorial Discretion and Executive 
Privilege 

A. The Separation of Powers 

The basic structural concept of the United States 
Constitution is the division of federal power among 
three branches of government. Although the expres- 
sion “separation of powers” does not actually appear 
in the Constitution, the Supreme Court has emphas- 
ized that the separation of powers “is at the heart of 
our Constitution,” and has recognized “the intent of 
the Framers that the powers of the three great 
branches of the National Government be largely sep- 
arate from one another.” Bucklev v. Valeo. 424 U.S. 
1. 1 19-20 119761 . It needs little emphasis that the sep- 
aration of powers doctrine is vital to any analysis of 
the relative responsibilities of the branches of our 
government, inter se . In The Federalist No. 47, James 
Madison, who believed that “no political truth is cer- 
tainly of greater intrinsic value, or is stamped with 
the authority of more enlightened patrons of liberty” 
than the concept of the separation of powers, defen- 
ded this tripartite arrangement in the Constitution by 
citing *111 Montesquieu's well-known maxim that 
the legislative, executive, and judicial departments 
should be separate and distinct: 

**8 The reasons on which Montesquieu grounds 
his maxim are a further demonstration of his 
meaning. “When the legislative and executive 
powers are united in the same person or body,” 
says he, “there can be no liberty, because appre- 
hensions may arise lest the same monarch or sen- 
ate vShould enact tyrannical laws to execute them 
in a tyrannical manner.” Again: “Were the power 
of judging joined with the legislative, the life and 
liberty of the subject would be exposed to arbit- 
rary control, for the judge would then be the le- 
gislator . Were it joined to the executive power, 
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the judge might behave with all the violence of 
an oppressor ." 

The Federalist No. 47, at 303 (J, Madison) (C. 
Rossitered. J96n: see Bncklev v. V'^aleo. 424 U.S. at 

120-21 . fFNIQ] 

Of the three branches of the new government created 
in Philadelphia in 1787, the legislature was regarded 
as the most intrinsically powerful, and the branch 
with powers that required the exercise of the greatest 
precautions. 

Madison warned that the “legislative department is 
everywhere extending the sphere of its activity and 
drawing all power into its impetuous vortex.” The 
Federalist No. 48, supra , at 309. He admonished that 
because of their experiences in England, the founders 
of the thirteen colonics had focused keenly on the 
danger to liberty from an “overgrown and all- 
grasping prerogative of an hereditary magistrate, sup- 
ported and fortified by an hereditary branch of the le- 
gislative authority,” but had tended to ignore the very 
real dangers from “legislative usurpations, which, by 
assembling all power in the same hands, must lead to 
the same tyranny as is threatened by executive usurp- 
ations.” id. Reflecting the views of many of his col- 
leagues, Madison believed that although the risk of 
tyranny would naturally come from the King in an 
hereditary monarchy, in a representative republic, 
like that created by the constitutional convention, in 
which executive power was “carefully limited, both 
in the extent and duration of its power,” the threat to 
liberty would come from the legislature, 

which is inspired, by a supposed influence over 
the people, with an intrepid confidence in its 
own strength; which is sufficiently numerous to 
feel all the passions which actuate a multitude, 
yet not so numerous as to be incapable of pursu- 
ing the objects of its passions by means which 
reason prescribes; it is against the enterprising 
ambition of this department that the people ought 
to indulge all their jealousy and exhaust all their 
precautions, 
id- 

*112 The Framers feared that the legislature's power 
over the purse would foster a dependence by the ex- 
ecutive departments on the legislature “which gives 


still greater facility to encroachments” by the legis- 
lature on the powers of the Executive. Id. at 310. The 
concerns of the Framers with respect to the power of 
the legislature have been recognized by the Supreme 
Court. The Court, citing many of the above state- 
ments, has observed that because of the Framers' con- 
cerns about the potential abuse of legislative power, 
“barriers had to be erected to ensure that the legis- 
lature would not overstep the bounds of its authority 
and perform functions of the other departments.” 
United States v. Brown. 381 U.S, 437. 444 11965) . 
Justice Powell noted that “during the Confederation, 
the States reacted by removing power from the exec- 
utive and placing it in the hands of elected legislators. 
But many legislators proved to be little better than the 
Crown.” IMS v. Chadha . 462 U.S. 917, 961 (1983) 
(Powell, J. concurring). After citing several specific 
legislative abuses that had been of particular concent 
to the Framers, Justice Powell concluded that it “was 
to prevent the recurrence of such abuses that the 
Framers vested the executive, legislative, and judicial 
powers in separate branches.” Id- at 962. 

**9 Thus, the careful separation of governmental 
functions among three branches of government was a 
very deliberate and vital structural step in building 
the Constitution. The Framers understood human 
nature and anticipated that well-intentioned impulses 
would lead each of the branches to attempt to en- 
croach on the powers allocated to the others. They 
accordingly designed the structure of the Constitution 
to contain intrinsic checks to prevent undue en- 
croachment wherever possible. Particular care was 
taken with respect to the anticipated tendency of the 
Legislative Branch to swallow up the Executive. The 
Framers did not wish the Legislative Branch to have 
excessive authority over the individual decisions re- 
specting the execution of the laws: “An elective de.s- 
Dotism was not the government we fought for.” T. 
Jefferson, Notes on the State of Virginia 120 (Univ. 
N.C. Press ed. 1955) [FNI7] The constitutionally 
prescribed separation of powers creates enforceable 
abuses that had been of particular concern to the 
Framers, Justice Powell concluded that it “was to pre- 
vent the recurrence of such abuses that the Framers 
vested the executive, legislative, and judicial powers 
in separate branches.” Id. The division of delegated 
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powers was designed “to assure, as nearly as pos- 
sible, that each Branch of government would confine 
itself to its assigned responsibility.” INS v. Chadha» 
462 U.S. at 951. The doctrine of separated powers 
“may be violated in two ways. One branch may inter- 
fere impermissibly with the other’s performance of its 
constitutionally*! 13 assigned function. Alternatively, 
the doctrine may be violated when one branch as- 
sumes a ftmction that more properly is entrusted to 
another. Id. at 963 (Powell, J. concurring) (citations 
omitted). Although the Supreme Court has recog- 
nized that “a hermetic sealing off of the three 
branches of Government from one another would 
preclude the establishment of a Nation capable of 
governing itself effectively,” it has also emphasized 
that the Court “has not hesitated to enforce the prin- 
ciple of separation of powers embodied in the Consti- 
tution when its application has proved necessary for 
the decision of cases or controversies properly before 
it.” Rncklev v. Valeo. 424 U.S. at 121. 123 . There- 
fore, although the Constitution does not contemplate 
“a complete division of authority between the three 
branches,” each branch retains certain core prerogat- 
ives upon which the other branches may not trans- 
gress. Nixon v. Administrator of Gen. Si;iv.<i.._413 
U.S. 425. 443 (19771 . Each branch must not only per- 
form its own delegated functions, but each has an ad- 
ditional duty to resist encroachment by the other 
branches. “The hydraulic pressure inherent within 
each of the separate Branches to exceed the outer 
limits of its power, even to accomplish desirable ob- 
jectives, must be resisted.” INS v. Chadha . 462 U.S. 
at 951 (emphasis added). 

B. The Duties of the Executive to Enforce the Law 

**10 The fundamental responsibility and power of 
the Executive Branch is the duty to execute the law. 
Article II, s 1 of the Constitution expressly vests the 
executive power in the President. Article 11. s 3 com- 
mands that the President “take Care that the Laws be 
faithfully executed.” Enforcement of the laws is an 
inherently executive function, and by virtue of these 
constitutional provisions, the Executive Branch has 
the exclusive constitutional authority to enforce fed- 
eral laws. Since the adoption of the Constitution, 
these verities have been at the heart of the general un- 
derstanding of the Executive's constitutional author- 


ity. During the debates on the Constitution, James 
Wilson noted that the “only powers he conceived 
strictly executive were those of executing the laws.” 
i M. Farrand, The Records of the Federal Convention 
of 1787. at 65-66 (1937). During the first Congress, 
James Madison stated that “if any power whatsoever 
is in its nature executive, it is the power of appoint- 
ing, overseeing, and controlling those who execute 
the laws.” 1 Annals of Congress 481 (1789). The Su- 
preme Court has recognized this fundamental consti- 
tutional principle. In Sprinaer v. Philippine Islands. 
277 U.S. 189119281 . the Court observed: 

Legislative power, as distinguished from execut- 
ive power, is the authority to make laws, but not 
to enforce them or appoint the agents charged 
with the duty of such enforcement. The latter are 
executive functions. 

Jd- at 202. More recently, Judge Wilkey, writing for a 
unanimous panel of the United States Court of Ap- 
peals for the District of Columbia Circuit in a de- 
cision later affirmed by the Supreme Court, recog- 
nized that the Constitution *114 prevents Congress 
from exercising its power of “oversight, with an eye 
to legislative revision,” in a manner that amounts to 
“shared administration” of the law. Consumer Energy 
Council of A merica v. Federal Enetirv.Regulatorv 
Commission. 673 F.2d 425. 474 fPX. Cir. 1982) . 
affd sub nom. Process Gas Consumers Group v. 
Consumer Energy Council of America . 43 U.S. 1216 
(1983). It thus seems apparent that the drafters of the 
Constitution intended clearly to separate the power to 
adopt laws and the power to enforce them and inten- 
ded to place the latter power exclusively in the Exec- 
utive Branch. fFNlB] As a practical matter, this 
means that there are constitutional limits on Con- 
gress' ability to take actions that either disrupt the 
ability of the Executive Branch to enforce the law or 
effectively arrogate to Congress the power of enfor- 
cing the laws. 

C. The Derivation and Scope of Prosecutorial Discre- 
tion and Executive Privilege 

The issues addressed by this memorandum involve 
two important constitutional doctrines that spring 
from the constitutional limits imposed by the separa- 
tion of powers and the Executive’s duty to enforce the 
laws: prosecutorial discretion and executive priv- 
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ilege. 

1. Prosecutorial Discretion 

The doctrine of prosecutorial discretion is based on 
the premise that because the essential core of the 
President’s constitutional responsibility is the duty to 
enforce the laws, the Executive Branch has exclusive 
authority to initiate and prosecute actions to enforce 
the laws adopted by Congress. That principle was re- 
affirmed by the Supreme Court in Bucklev v. Valeo. 
424 U.S. 1 (1976) . in which the Court invalidated the 
provision of the Federal Election Act that vested the 
appointment of certain members of the Federal Elec- 
tion Commission in the President pro tempore of the 
Senate and the Speaker of the House. In so holding, 
the Court recognized the exclusively executive nature 
of some of the Commission's powers, including the 
right to commence litigation: 

**tl The Commission's enforcement power, ex- 
emplified by its discretionary power to seek judi- 
cial relief, is authority that cannot possibly be re- 
garded as merely in aid of the legislative fiinc- 
lion of Congress. A lawsuit is the ultimate rem- 
edy for a breach of the law, and it is to the Pres- 
ident, and not to the Congress, that the Constitu- 
tion entrusts the responsibility to "take care that 
the laws be faithfully executed.” Art. 11. s 3 . 

*115 The Executive’s exclusive authority to prosec- 
ute violations of the law gives rise to the corollary 
that neither the Judicial nor Legislative Branches may 
directly interfere with the prosecutorial discretion of 
the Executive by directing the Executive Branch to 
prosecute particular individuals. This principle was 
explained in Smith v, United State.s. 375 F.2d 243 
(5th Cir.! . cert , denied . 389 U.S, 841 (19671 . in which 
the court considered the applicability of the Federal 
Tort Claims Act to a prosecutorial decision not to ar- 
rest or prosecute persons injuring plaintiffs business. 
The court ruled that the government was immune 
from suit under the discretionary decision exception 
of the Act on the ground that the Executive’s prosec- 
utorial discretion was rooted in the separation of 
powers under the Constitution: 

The President of the United States is charged in 
Article 2, Section 3, of the Constitution with the 
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duty to "take Care that the Laws be faithfully ex- 
ecuted.” The Attorney General is the President's 
suiTogate in the prosecution of ail offenses 
against the United States. . . . The discretion of 
the Attorney General in choosing whether to pro- 
secute or not to prosecute, or to abandon a pro- 
secution already started, is absolute. . . . This dis- 
cretion is required in all cases. 

We emphasize that this discretion, exercised in 
even the lowliest and least consequential cases, 
can affect the policies, duties, and success of a 
function placed under the control of the Attorney 
General by our Constitution and statutes. 

375 F.2d at 246-47 . The court went on to state that 
this prosecutorial discretion is protected "no matter 
whether these decisions are made during the investig- 
ation or prosecution of offenses.” Id. at 248 , 

The limits and precise nature of the Executive's pro- 
secutorial discretion are discussed in greater detail 
below. At this point in our examination of the issues 
considered in this memorandum, it is sufficient to ob- 
serve that meaningful and significant separation of 
powers issues are raised by a statute that purports to 
direct the Executive to take vSpecified, mandatory pro- 
secutorial action against a specific individual desig- 
nated by the Legislative Branch. 

2. Executive Privilege 

The doctrine of executive privilege is founded upon 
the basic principle that in order for the President to 
cany out his constitutional responsibility to enforce 
the laws, he must be able to protect the confidential- 
ity of certain types of documents and communica- 
tions within the Executive Branch. If disclosure of 
certain documents outside the Executive Branch 
would impair the President's ability to fulfill his con- 
stitutional duties or result in the impermissible in- 
volvement of other branches in the enforcement of 
the law, then the President must be able to claim 
some form of privilege to preserve his constitutional 
prerogatives.*n6 This “executive privilege” has 
been explicitly recognized by the Supreme Court, 
which has stated that the privilege is "fundamental to 
the operation of Government and inextricably rooted 
in the separation of powers under the Constitution.” 
United States v. Nixon. 418 U.S. 683. 708 (1974> . 
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We believe that it is beyond peradventure that the 
constitutionally mandated separation of powers per- 
mits the President to prevent disclosure of certain Ex- 
ecutive Branch documents under the doctrine of ex- 
ecutive privilege and that the ability to assert this 
privilege is fundamental to the President’s ability to 
carry out his constitutionally prescribed duties. 

**12 The Supreme Court has suggested that in some 
areas the President's executive privilege may be abso- 
lute and in some circumstances it is a qualified priv- 
ilege that may be overcome by a compelling interest 
of another branch. United States v. Nixon. 418 U.S. 
at 713: see also Senate Select Comm, on Presidential 
Campaign Activities v. Nixon. 4Q8 F.2d 725 (D.C. 
Cir, 1974) (en banc). Nevertheless, the unanimous 
Supreme Court decision in Nixon clearly stands for 
the proposition that there is a privilege, that it stems 
from the separation of powers, and that it may be in- 
voked (although perhaps overridden by a court) 
whenever the President finds it necessary to maintain 
the confidentiality of information within the Execut- 
ive Branch in order to perform his constitutionally as- 
signed responsibilities. [FN 191 

The scope of executive privilege includes several re- 
lated areas in which confidentiality within the Exec- 
utive Branch is necessary for the effective execution 
of the laws. First, as the Supreme Court has held, the 
privilege protects deliberative communications 
between the President and his advisors. The Court 
has identified the rationale for this aspect of the priv- 
ilege as the valid need for protection of communica- 
tions between high government officials and those 
who advise and assist them in the performance of 
their manifold duties; the importance of this confid- 
entiality is too plain to require further discussion. Hu- 
man experience leaches that those who expect public 
dissemination of tlieir remarks may well temper 
candor with a concern for appearances and for their 
own interests to the detriment of the decisionmaking 
process. United States v. Nixon. 418 U.S. at 705 
(footnotes omitted). 

Another category of Executive Branch material that 
is subject to a President's claim of privilege is materi- 
al necessary “to protect military, diplomatic, or sens- 
itive national security secrets.” United States v. Nix- 


on. 418 U.S. 683. 706 (19741 In Nixon , the Court 
stated: 

As to those areas of Art. II duties the courts have 
traditionally shown the utmost deference to Pres- 
idential responsibilities. In *117 C.& S. Air Lines 
v. Waterman S.S. Corp- 333 U.S. 103, j 1 1 
(19481 . dealing with Presidential authority in- 
volving foreign policy considerations, the Court 
said: 

“The President, both as Commander-in-Chief 
and as the Nation's organ for foreign affairs, has 
available intelligence services whose reports are 
not and ought not to be published to the world. It 
would be intolerable that courts, without the rel- 
evant information, should review and perhaps 
nullify actions of the Executive taken on inform- 
ation properly held secret.” 

In United States v. Reynolds. 345 U.S. 1 (1953) . 
dealing with a claimant's demand for evidence in a 
Tort Claims Act case against the Government, the 
Court said: 

“It may be possible to satisfy the court, from all 
the circumstances of the case, that there is a reas- 
onable danger that compulsion of the evidence 
will expose military matters which, in the in- 
terest of national security, should not be di- 
vulged. When this is the case, the occasion for 
the privilege is appropriate, and the court should 
not jeopardize the security which the privilege is 
meant to protect by insisting upon an examina- 
tion of the evidence, even by the judge alone, in 
chambers.” Id. at 10. 

**13 No case of the Court, however, has extended 
this high degree of deference to a President’s general- 
ized interest in confidentiality. Nowhere in the Con- 
stitution, as we have noted earlier, is there any expli- 
cit reference to a privilege of confidentiality, yet to 
the extent this interest relates to the effective dis- 
charge of a President's powers, it is constitutionally 
based. 

418U.S.at7iO-ll . 

An additional important application of executive 
privilege, which, as noted earlier, relates centrally to 
the discharge of the President's constitutional duties, 
involves open law enforcement files. Since the early 
part of the 19th century. Presidents have steadfastly 
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protected the confidentiality and integrity of investig- 
ative files from untimely, inappropriate, or uncontrol- 
lable access by the other branches, particularly the le- 
gislature. [FN20] The basis for this application *118 
of the privilege is essentially the same as for all as- 
pects of executive privilege; the Executive’s ability to 
enforce the law would be seriously impaired, and the 
impermissible involvement of other branches in the 
execution and enforcement of the law would be intol- 
erably expanded, if the Executive were forced to dis- 
close sensitive information on case investigations and 
strategy from open enforcement files. 

IV. The Duty of the Executive Branch When an Ex- 
ecutive Official Has Been Cited for Contempt of 
Congress for Asserting the President's Claim of Exec- 
utive Privilege 

A. Prosecutorial Discretion 

The first specific question that is presented by the cir- 
cumstances that gave rise to this memorandum is 
whether the United States Attorney is required to 
refer every contempt of Congress citation to a grand 
jury. This question raises issues of statutory construc- 
tion as well as the constitutional limits of prosecutori- 
al discretion. We deal first with the statutory ques- 
tions. 

As a preliminary matter, we note that s 194 does not 
on its face actually purport to require the United 
States Attorney to proceed with the prosecution of a 
person cited by a house of Congress for contempt; by 
its express terms the statute discusses only referral to 
a grand jury. Even if a grand jury w'ere to return a 
true bill, the United States Attorney could refuse to 
sign the indictment and thereby prevent the case from 
going forward. United States v. Cox. 342 F.2d 167 
i5th Cir.i (en banc), egrt. denied . 38] U.S. 935 
(1965) : ! n re Grand Jury. January. 1 969. 3 ! 5 F. Siipp. 
662 (D, Md. 1970) . See Hamilton & Grabow, A Le- 
gislative Proposal for Resolving Executive Privilege 
Disputes Precipitated bv Congressional Subpoenas . 
21 Harv. J. on Legis. 145, 155 (1984). Thus, as a 
matter of statutory interpretation, there is no doubt 
that the contempt of Congress statute does not require 
a prosecution; the only question is whether it requires 
referral to the grand Jury. [FN211 


*119 I. Previous Department of Justice Positions 
Concerning Prosecutorial Discretion Under the Con- 
tempt of Congress Stamte 

**14 In the past, the Department of Justice has taken 
the position that if Congress cited an executive of- 
ficer for contempt because of an assertion of execut- 
ive privilege and “the Department determined to its 
satisfaction that the claim was rightfully made, it 
would not, in the exercise of its prosecutorial discre- 
tion, present the matter to a grand jury." Testimony 
of Assistant Attorney General (now Solicitor Gener- 
al) Rex Lee, Hearings on Representation of Congress 
and Congressional Interests in Court. Before the Sub- 

mittee on the Judiciary . 94th Cong., 2d Sess. 8 
(1976). 

This principle of prosecutorial discretion under the 
contempt of Congress statute was followed by the 
Department in the cases of three officials of the Port 
of New York Authority who were cited for contempt 
of Congress in 1960 for refusing to produce docu- 
ments to the House Judiciary Committee. As a part of 
an investigation of the Port Authority, which had 
been established by an interstate compact approved 
by Congress, the Judiciary Committee subpoenaed a 
large number of documents concerning the Port Au- 
thority's operations, most of which the Port Authority 
declined to produce on the orders of the governors of 
New York and New Jersey (the states within which 
the Port Authority was located). Because of the fail- 
ure to produce the documents, the Committee recom- 
mended, and the House adopted, contempt resolu- 
tions against three principal officials of the Port Au- 
thority. [FN22] On August 23, 1960, these resolu- 
tions were referred to the United States Attorney for 
prosecution, ^ee N.Y. Times, Aug. 24, i960, at 1. 
The United States Attorney never referred any of 
these citations to the grand jury. On November 16, 
1960, the Department of Justice announced that it 
would proceed against the officials by information 
*120 rather than indictment, and therefore would not 
present the citations to a grand jury. See N.Y. Times, 
Nov. 17, I960, at 1. On November 25, 1960, the De- 
partment announced that it would file an information 
against only one of the Port Authority officials. Exec- 
utive Director Austin Tobin, and would not prosecute 
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the remaining two officials. See N.Y. Times, Nov. 
26, 1960, at 1. The trial began in January 1961 and 
continued under the supervision of the new Attorney 
General, Robert F. Kennedy, who never altered the 
decision not to prosecute the two remaining officials, 
in spite of a congressional request to do so. Ulti- 
mately Tobin's conviction was reversed by the United 
States Court of Appeals for the District of Columbia 
Circuit. Tobin v. United States, 306 F.2d 270 fP.C. 
Cir.) , cert, denied . 371 US. 902(19621 . rFN231 

In the foregoing instance, the Department (under two 
administrations) exercised its prosecutorial discretion 
not to refer contempt of Congress citations to a grand 
jury, notwithstanding the seemingly mandatory 
phrasing of the statute. [FN24] For the reasons set 
forth more fully below, we continue to adhere to the 
conclusion that the Department retains prosecutorial 
discretion not to refer contempt citations to a grand 
jury. 

2. Judicial Opinions Interpreting the Language of £ 
194 

**15 Section 194 imposes similarly worded, nomin- 
ally mandatory, referral obligations on both the 
Speaker of the House (or the President of the Senate) 
and the United States Attorney once a contempt of 
Congress resolution has been adopted by the House 
or Senate: 

it shall be the duty of the said President of the 
Senate or the Speaker of the House as the case 
may be, to certify, and he shall so certify , the 
statement of facts aforesaid under the seal of the 
Senate or House, as the case may be, to the ap- 
propriate United States attorney, whose duty it 
shall be to bring the matter before the grand jury 
for itss action. 

(Emphasis added.) 

Although the language, “it shall be the duty of’ and 
“whose duty it shall be,” might suggest a nondiscre- 
tionary obligation, the United States Court of Ap- 
peals for the District of Columbia Circuit has ex- 
pressly held, at least with respect to the Speaker of 
the House, that the duty is not mandatory, and that, in 
fact, the Speaker has an obligation under the law, at 
least in some cases, to exercise his discretion in de- 


temiining whether to refer a contempt citation. 
Wilson V. United States. 369 F.2d 198 iP.C. Cir. 
1966L In Wilson , the court reversed a conviction for 
contempt of Congress on the ground that the Speaker 
had assumed that the statute did not permit any exer- 
cise of discretion by him *121 and he had therefore 
automatically referred a contempt citation to the 
United States Attorney while Congress was not in 
session. The court based its conclusion that the 
Speaker was required to exercise his discretion on the 
longstanding practice of both the House and Senate 
and on congressional debates on contempt citations in 
which the houses had recognized their own discretion 
not to approve a contempt resolution. Tbe court con- 
cluded that because full House approval of a con- 
tempt citation is necessary when Congress was in 
session, the Speaker is required to exercise some dis- 
cretion when the House is not in session. 369 F.2d at 
203-04 . 

Although the reasons underlying the court’s decision 
not to impose a mandatory duty on the Speaker in 
Wilson do not necessarily require the same conclu- 
sion with respect to the United States Attorney, the 
decision at least supports the proposition that the 
seemingly mandatory language of s 194 need not be 
construed as divesting either the Speaker or the 
United States Attorney of all discretion. [FN25] 

In several cases, the United States Court of Appeals 
for the District of Columbia Circuit has at least as- 
sumed that the United States Attorney retains discre- 
tion not to refer a contempt of Congress citation to a 
grand jury. In these cases, the court refused to enter- 
tain challenges to congressional subpoenas, at least in 
part on the ground that the prospective witnesses 
would have adequate subsequent opportunities to 
challenge a committee's contempt finding, including 
the opportunity to persuade the United States Attor- 
ney not to refer the case to a grand jury. For example, 
in An.sara v. Ea.stland. 442 F.2d 751 fP.C. Cir. 19711, 
the court declined to entertain a suit to quash a con- 
gressional subpoena on the ground that it would be 
inappropriate, as a matter of the exercise of its equit- 
able power, to interfere with an ongoing congression- 
al process. The court stated that protections were 
available “within the legislative branch or else- 
where,” and then in a footnote indicated that these 
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protections resided “perhaps in the Executive Branch 
which may decide not to present the matter to the 
grand iurv (as occurred in the case of the officials of 
the New York Port Authority); or perhaps in the 
Grand Jury which may decide not to return a true 
bill,” 442 F.2d at 754 n-6 (emphasis added). rFN261 
See also *12 2Sanders v. McClellan. 463 F.2d 894 
(D.C. Cir. 1972) . In United States Servicemen's Fund 
V. Fastland. 4SS F.2d 1252 fP.C. Cir. 19731 . rev'don 
other grounds . 421 U.S. 491 n974> . the court agreed 
to review a challenge to a congressional subpoena 
brought by a third party, and it distinguished Ansara 
and McClellan on the ground that, because the con- 
gressional subpoena was issued to a third party, the 
plaintiffs had no alternative means to vindicate their 
rights. 488 F.2d at 1260 . Among the alternative 
means the court cited was the right to “seek to con- 
vince the executive (the attorney general's represent- 
ative) not to prosecute.” Id. 

**16 These cases emphasize the particular signific- 
ance of prosecutorial discretion in the context of the 
contempt of Congress statute. In general, with respect 
to any criminal allegation, prosecutorial discretion 
plays an important role in protecting the rights of the 
accused by providing an additional level of review 
with respect to the factual and legal sufficiency of the 
charges. This role is even more important when deal- 
ing with the contempt of Congress statute because, as 
the above cases demonstrate, witnesses generally 
have no opportunity to challenge congressional sub- 
poenas directly. Thus, as the cases indicate, prosec- 
utorial discretion serves a vital purpose in protecting 
the rights of the accused in contempt cases by mitig- 
ating the otherwise stem consequences of asserting a 
right not to respond to a congressional subpoena. 

Thus, the practice of the Congress and the available 
judicial authority support the proposition that the 
seemingly mandatory duties imposed on congression- 
al officials by 2 U.S.C, s 194 are and were intended 
to be discretionary. The practice of the Executive 
Branch and the court decisions reflect a similarly dis- 
cretionary role under the statute for the United States 
Attorney. Because, as the balance of this memor- 
andum reveals, these interpretations are consistent 
with other common-law principles and avoid conclu- 
sions that would be at odds with the separation of 


powers, we believe that a correct reading of 2 U.S.C. 
s 194 requires recognition of the prosecutor's discre- 
tion with respect to referral to a grand jury. 

3. Common-Law Prosecutorial Discretion 

in addition to the court decisions that suggest that the 
United States Attorney may decide not to refer a con- 
tempt citation to a grand jury, the common-law doc- 
trine of prosecutorial discretion weighs heavily 
against and, in our opinion, precludes an interpreta- 
tion that the statute requires automatic referral. Be- 
cause of the wide scope of a prosecutor's discretion in 
determining which cases to bring, courts, as a matter 
of law, do not ordinarily interpret a statute to limit 
that discretion unless the intent to do so is clearly and 
unequivocally stated. The general mle is that “the Ex- 
ecutive Branch has exclusive authority and absolute 
discretion to decide whether to prosecute a case.” 
United States v. Nixon. 418 U.S. 683. 693 (19741 . 
See aIsQ.Conriscation C ases. 74 U.S, (7_Walll-454 
M869V The Attorney General and his subordinates, 
including the United States Attorneys, have the au- 
thority to exercise this discretion reserved to the Ex- 
ecutive. United States v, San Ja cinto Tin Co.. 125 
Il:e *123Grav Jacket. 72 U.S. (5 
Wflll.i 370 118661 . In general, courts have agreed 
with the view of Judge (now Chief Justice) Burger: 
Few subjects are less adapted to Judicial review 
than the exercise by the Executive of his discre- 
tion in deciding when and whether to institute 
criminal proceedings, or what precise charge 
shall be made, or whether to dismiss a proceed- 
ing once brought. 

**17 Newman v. United State.s. 382 F.2d 47Q. 480 
fP.C. Cir. i%71 . See also United States v, 
Batcbelder. 4_42 LI.$ J 14_ai71j : Bordenkircliei y. 
Haves. 434 U.S. 357 119781 . 

Courts have applied this general principle of prosec- 
utorial discretion in refusing to interfere with a pro- 
secutor's decision not to initiate a case, despite the 
specific language of 28 U.S.C. s 547 . which states in 
part that “each United States Attorney, within his dis- 
trict, shall . . . prosecute for all offenses against the 
United States.” (Emphasis added.) For example, in 
Poweii V. Katzenbach. 359 F.2d 234 fP.C. Cir. 
19651 cert , denied . 384 U.S, 906 (19661 the court 
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denied a mandamus petition that sought to force the 
Attorney General to prosecute a national bank. The 
court ruled: “It is well settled that the question of 
whether and when prosecution is to be instituted is 
within the discretion of the Attorney General. Man- 
damus will not lie to control the exercise of this dis- 
cretion.” Id. at 234. See also United States v. Brown. 
481 F.2d 1035 fSth Cir. 1973L Bass Anglers Sports- 
man's Society v. Scholze Tannery. Inc.. 329 F. Supp. 
319 IF..D. Tenn. 1970 : Pu^ach v. Klein. 193 F. 
Siipn. 630tS.D N.Y. 19611 : United States v. Brokaw. 
60 F. Sitpp. lOOfS.D. Hi. 19451 . 

Courts exhibit the same deference to prosecutorial 
discretion even when the specific statute involved 
uses word.s that would otherwise have mandatory, 
nondiscretionary implications. For example, ^3 
U.S.C. s 1987 states that United States Attorneys are 
“authorized and required ... to initiate prosecutions 
against all persons violating any of the provisions of 
the federal criminal civil rights statutes.” (Emphasis 
added.) Although a number of cases have been initi- 
ated to force a United States Attorney to bring civil 
rights actions on the ground that this statute imposes 
a nondiscretionary duty to prosecute, Note, Disr 
■cretionJo Prosecute Federal Civil Rights Crimes . 74 
Yale L.J. 1297 (1965), the courts uniformly have re- 
jected the contention that the statute limits a prosec- 
utor's normal discretion to decide not to bring a par- 
ticular case. For example, in Inmates of Attica Cor- 
rectional F acility v^_RQCkefeller. 477 F.2d 375 (2d 
Cir. 19731 . the court ruled that the “mandatory nature 
of the word ‘required’ as it appears in s 1987 is insuf- 
ficient to evince a broad Congressional purpose to 
bar the exercise of executive discretion in the prosec- 
ution of federal civil rights crimes.” 477 F.2d at 381 . 
The court noted that although similar mandatory lan- 
guage was contained in other statutes, “(s)uch lan- 
guage has never been thought to preclude the exer- 
cise of prosecutorial discretion.” Id- Accord Peek v. 
Mit£h£iL_4L9.X2d 575 t6th Cir,.l97Ql : Mo^es v. 
Kennedy. 219 F. Supp. 762 tP.P.C. 19631 afTd sub 
nom. Moses v. Katzenbach. 342 F.2d 931 fP.C. Cir. 
1965) . The language employed in 2 U-S.C. s 194 is 
neither stronger *124 nor more clearly mandatory 
than the language of s 1987 . which the courts have 
decided is insufficient to limit the normal prosec- 


utorial discretion. 

**18 In fact, there is nothing to distinguish the con- 
tempt of Congress statute from any other statute 
where the prosecutor retains discretion with respect 
to who shall be prosecuted. Since the early part of the 
I9th century, it has been recognized that offenses 
against Congress that are punishable by Congress 
through its inherent contempt power may also be vi- 
olations of the criminal laws and, as such, offenses 
against the United States, with respect to which the 
normal rules governing criminal prosecutions apply. 
See 2 Op. Att'y Gen. 655 (1834) (concluding that an 
assault against a congressman could be prosecuted 
consistent witli the Double Jeopardy Clause under the 
criminal laws, even if the defendant had already been 
punished by Congress, because the act created two 
separate offenses, one against Congress and one 
against the United States). This principle was adopted 
by the Supreme Court when it upheld the constitu- 
tionality of the contempt of Congress statute. In re 
Chapman. 166 U,S. 661 (1897) . In Chapman, the 
Court held that the contempt statute did not violate 
the Double Jeopardy Clause even though a defendant 
could be punished through Congress’ inherent con- 
tempt power as well as under the contempt statute. 
The Court concluded that a refusal to testify involved 
two separate offenses, one against Congress and one 
against the United States, and that 

it is quite clear that the contumacious witness is 
not subjected to jeopardy twice for the same of- 
fence, since the same act may be an offence 
against one jurivSdiction and also an offence 
against another; and indictable statutory offenses 
may be punished as such, while the offenders 
may likewise be subjected to punishment for the 
same acts as contempts, the two being diverso 
intu itu and capable of standing together. 

166 U.S. at 672 . 

The import of the Court's conclusion in this context is 
clear. Congress’ inherent contempt power is the rem- 
edy for the offense against Congress, and that remedy 
remains within Congress’ control. The crime of con- 
tempt of Congress, like any other federal statutory 
crime, is an offense against the United States that 
should be prosecuted as is any other crime. This 
criminal offense against the United States properly 
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remains subject to the prosecutorial control of the Ex- 
ecutive Branch. Therefore, because the contempt stat- 
ute should be treated as are other federal criminal 
statutes, we do not believe that s 194 should be read 
to limit the common law prosecutorial discretion of 
the United States Attorney. There is nothing in the le- 
gislative history of the contempt of Congress statute 
that is inconsistent with this conclusion. See 42 
Cong. Globe, 34th Cong., 3d Sess. 4030-44 (1857). 

4. Constitutional Considerations 

Our construction of s 194 is reinforced by the need to 
avoid the constitutional problems that would result if 
s 194 were read to require referral to a *125 grand 
jury. As discussed above, the constitutionally pre- 
scribed separation of powers requires that the Execut- 
ive retain discretion with respect to whom it will pro- 
secute for violations of the law. Although most cases 
expressly avoid this constitutional question by con- 
struing statutes not to limit prosecutorial discretion, 
the cases that do discuss the subject make it clear that 
common law prosecutorial discretion is strongly rein- 
forced by the constitutional separation of powers. 
See , e.g. . Inmates of Attica Correctional Facility v. 
Rockefeller. 477 F.2d 375 t2d Cir. 19731 : Powell v. 
Katzenbach. 35Q F.2d 234 (D.C. Cir, U)65). ££d- 

**19 A number of courts have expressly relied upon 
the constitutional separation of powers in refusing to 
force a United States Attorney to proceed with a pro- 
secution. For example, in Pugach v. .ICleim. 193 F.. 
Stipp. 630 (S.D.N.Y. IQbl) . the court declined to or- 
der the United States Attorney to commence a pro- 
secution for violation of federal wiretap laws on the 
ground that it was 

clear beyond question that it is not the business 
of the Courts to tell the United States Attorney to 
perform what they conceive to be his duties. 
Article 11. s 3 of the Con.stitutlon . provides that 
“the President shall take Care that the Laws shall 
be faithfully executed.” The prerogative of enfor- 
cing the criminal law was vested by the Constitu- 
tion, therefore, not in the Courts, nor in private 
citizens, but squarely in the executive arm of the 
government. 


225 F.2d 463. 464-65 (7th Cir. i 955) . fFN271 

The Fifth Circuit, sitting en banc, has underscored the 
constitutional foundations of prosecutorial discretion. 
United States v. Cox. 342 F-2d 167 (5tb Cir.) (en 
banc), cert , denied . 381 U.S, 935 f 1965) . In Cox , the 
court overturned a district court’s order that a United 
States Attorney prepare and sign an indictment that a 
grand jury had voted to return. The plurality opinion 
stated: 

The executive power is vested in the President of 
the United States, who is required to take care 
that the laws be faithfully executed. The Attor- 
ney General is the hand of the President in taking 
care that the laws of the United States in legal 
proceedings*126 and in the prosecution of of- 
fenses, be faithfully executed. The role of the 
grand jury is restricted to a finding as to whether 
or not there is probable cause to believe that an 
offense has been committed. The discretionary 
pow'er of the attorney for the United States in de- 
termining whether a prosecution shall be com- 
menced or maintained may well depend upon 
matters of policy wholly apart from any question 
of probable cause. Although as a member of the 
bar, the attorney for the United States is an of- 
ficer of the court, he is nevertheless an executive 
official of the Government, and it is as an officer 
of the executive department that he exercises a 
discretion as to whether or not there shall be a 
prosecution in a particular case. It follows, as an 
incident of the constitutional separation of 
powers, that courts are not to interfere with the 
free exercise of the discretionaiy powers of the 
attorneys of the United States in their control 
over criminal prosecutions. 

342 F.2d at 171 (footnotes omitted). See also id. at 
182-83 (Brown, J. concurring); id. at 190-Q3 
(Wisdom, J., concurring). Even the three dissenting 
judges in Cox conceded that, although they believed 
that the United States Attorney could be required to 
sign the indictment, “once the indictment is returned, 
the Attorney General or the United States Attorney 
can refuse to go forward.” Id- 179. See United 
States V. Nixon. 418 U.S. 683. 693 (1974) ( “the Ex- 
ecutive Branch has exclusive authority and absolute 
discretion to decide whether to prosecute a case”) 
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(citing, inter alia . Cox) . 

**20 Although prosecutorial discretion may be regu- 
lated to a certain extent by Congress and in some in- 
stances by the Constitution, the decision not to pro- 
secute an individual may not be controlled because it 
is fundamental to the Executive’s prerogative. For ex- 
ample, the individual prosecutorial decision is distin- 
guishable from instances in which courts have re- 
viewed the legality of general Executive Branch 
policies. See Nader v. Saxbe. 497 F.2d 676 fP.C, Cir, 
1974) : Adams v. Richardson. 480 F.2d 1159 fP.C. 
Cir. 1973) (en banc) (per curiam); NAACP v. Levi. 
418 F. Sudd. il09(D.D.C. 1976) . In these cases the 
courts accepted jurisdiction to rule whether an entire 
enforcement program was being implemented based 
on an improper reading of the law. The cases ex- 
pressly recognize, however, both that a decision to 
prosecute in an individual case involves many factors 
other than merely probable cause, and that “the bal- 
ancing of these permissible factors in individual cases 
is an executive, rather than a judicial function which 
follows from the need to keep the courts as neutral 
arbiters in the criminal law generally . . . and from 
Art. II. s 3 of the Constitution , which charges the 
President to ‘take Care that the Laws be faithfully ex- 
ecuted.”’ Nade.r..v...Saxbe.A91T:2d_at 679 n.l8 . Sim- 
ilarly distinguishable are the cases concerning the 
constitutional limits on selective prosecution, which 
hold that prosecutorial discretion may not be exer- 
cised on the basis of impermissible factors such as 
race, religion, or the exercise of free *127 speech. 
See , e.g. . Marshall v, Jerrico. Inc.. 446 U.S. 238. 249 
11980}; Ovlerv. Boles. 368 U.S. 448 (1962) . 

If the congressional contempt statute were interpreted 
to divest the United States Attorney of discretion, 
then the statute would create two distinct problems 
with respect to the separation of powers. “The doc- 
trine of separated powers is implemented by a num- 
ber of constitutional provisions, some of which en- 
trust certain jobs exclusively to certain branches 
while others say that a given task is not to be per- 
formed by a given branch.” United States v. Brown. 
381 U.S, 437, 443 (1965) . Divesting the United 
States Attorney of discretion would nin afoul of both 
aspects of the separation of powers by stripping the 
Executive of its proper constitutional authority and 


by vesting improper power in Congress. 

First, as the cases cited above demonstrate, Congress 
may not deprive the Executive of its prosecutorial 
discretion. In areas where the President has specific 
executive authority, Congress may establish stand- 
ards for the exercise of that authority, but it may not 
remove all Presidential authority. For example. Con- 
gress may require the President to make appoint- 
ments to certain executive positions and may define 
the qualifications for those positions, but it may not 
select the particular individuals whom the President 
must appoint to those positions. See Bucklev v. Va- 
leo. 424 U.S. I (1976) . Similarly, Congress may ad- 
opt the criminal provisions for which individuals may 
be prosecuted and impose certain qualifications on 
how the Executive should select individuals for pro- 
secution, but it may not identify the particular indi- 
viduals who must be prosecuted. The courts have de- 
clared that the ultimate decision with respect to pro- 
secution of individuals must remain an executive 
function under the Constitution. 

**21 Second, if Congress could specify an individual 
to be prosecuted, it would be exercising powers that 
the Framers intended not be vested in the legislature. 
A legislative effort to require prosecution of a specif- 
ic individual has many of the attributes of a bill of at- 
tainder and would seem to be inconsistent with many 
of the policies upon which the Constitution's prohibi- 
tion against bills of attainder was based. See United 
States v. Brown. 38! U.S. 437 f_LQ65) : United States 
v. Lovett. 328 U.S. 303 (1946) . The constitutional 
role of Congress is to adopt general legislation that 
will be applied and implemented by the Executive 
Branch. “It is the peculiar province of the legislature 
to prescribe general rules for the government of soci- 
ety; the application of those rules to individuals in so- 
ciety would seem to be the duty of other depart- 
ments.” Fletcher v. Peck. 10 U.S. (6 Cranch) 87. 136 
11810) : see United States v. Brown. 381 U.S. 437. 
446 ( 1 965 ) . The Framerts intended that Congress not 
be involved in such prosecutorial decisions or in 
questions regarding the criminal liability of specific 
individuals. As the Supreme Court stated in Lovett : 
Those who wrote our Constitution well knew the 
danger inherent in special legislative acts which 
take away the life, liberty, or property of particu- 
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lar named persons, because the legislature thinks 
them guilty of conduct which deserves punish- 
ment. 

*128 328 U.S, at 317 - Justice Powell has echoed this 
concern: “The Framers were well acquainted with the 
danger of subjecting the determination of the rights 
of one person to the ‘tyranny of shifting majorities.”’ 
INS V. Chadha . 462 U.S. 917, 961 (1983) (Powell, J. 
concurring). As we have shown above, courts may 
not require prosecution of specific individuals, even 
though the Judicial Branch is expressly assigned the 
role of adjudicating individual guilt. A fortiori , the 
Legislative Branch, which is assigned the role of 
passing laws of general applicability and specifically 
excluded from questions of individual guilt or inno- 
cence, may not decide on an individual basis who 
will be prosecuted. 

These constitutional principles of prosecutorial dis- 
cretion apply even though the issue here is referral to 
the grand jury and not commencement of a criminal 
case after indictment. A referral to a grand jury com- 
mences the criminal prosecution process. That step is 
as much a part of the function of executing the laws 
as is the decision to sign an indictment. The cases ex- 
pressly recognize that prosecutorial discretion applies 
at any stage of the investigative process, even to the 
decision whether to begin an investigation at all. See 

Inmates sjf AlXica Correctional Eaniuy y, 

RQckefeltej.„477.F.2d.375 (2d Cir, 1973) : Smith v, 
United States.. 375 FJd 243. 248 (5lh Cir.L c^. 
denied . 389 U.S. 841 119671 . In the latter case, the 
court emphasized that prosecutorial discretion was 
protected “no matter whether these decisions are 
made during the investigation or prosecution of of- 
fenses.” 375 F.2d at 248 . Moreover, if the Executive 
has already determined that, as a matter of law, no vi- 
olation of the law has occurred, it would serve no 
practical purpose to refer a case to the grand jury. 
Given the importance of these constitutional prin- 
ciples and the fundamental need to preserve the Ex- 
ecutive’s power to enforce the laws, we see no reason 
for distinguishing between the decision to prosecute 
and the decision to refer to the grand jury in this case. 
[FN28] 

**22 For all of the above reasons, as a matter of stat- 
utory construction strongly reinforced by constitu- 


tional separation of powers principles, we believe 
that the United States Attorney and the Attorney 
General, to whom the United States Attorney is re- 
sponsible, retain their discretion not to refer a con- 
tempt of Congress citation to a grand jury. It follows, 
of course, that we believe that even if the provision of 
a statute requiring reference to a grand jury were to 
be upheld, the balance of the prosecutorial process 
could not be mandated. 

*129 B. Whether the Criminal Contempt of Congress 
Statute Applies to an Executive Official Who As- 
serts, On Direct Orders of the President, the Presid- 
ent’s Claim of Executive Privilege 

We next consider, aside from the issue of prosec- 
utorial discretion, whether the criminal contempt of 
Congress statute is intended to apply, or constitution- 
ally could be applied, to Presidential claims of exec- 
utive privilege. 

I . Previous Department of Justice Interpretations of 
the Contempt of Congress Statute 

The Department of Justice has previously taken the 
position that the criminal contempt of Congress stat- 
ute does not apply to executive officials who assert 
claims of executive privilege at the direction of the 
President. In 1956, Deputy Attorney General 
(subsequently Attorney General) William P. Rogers 
took this position before a congressional subcommit- 
tee investigating the availability of information from 
federal departments and agencies. In a lengthy 
memorandum of law. Deputy Attorney General Ro- 
gers set forth the historical basis of executive priv- 
ilege and concluded that in the context of Presidential 
assertions of the privilege, the contempt of Congress 
statute was “inapplicable to the executive depart- 
ments.” See Hearings Before a Subcommittee of the 
House Committee on Government Operations . 84th 
Cong., 2d Sess. 2933 (1956). rFN291 We are not 
aware of any subsequent Department position that re- 
verses or weakens this conclusion, and we have 
found no earlier Department position to the contrary. 

We believe that the Department’s long- standing posi- 
tion that the contempt of Congress statute does not 
apply to executive officials who assert Presidential 
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claims of executive privilege is sound, and we concur 
with it. Our conclusion is based upon the following 
factors: (1) the legislative history of the contempt of 
Congress statute demonstrates that it was not inten- 
ded to apply to Presidential assertions of executive 
privilege; and (2) if the statute were construed to ap- 
ply to Presidential assertions of executive privilege, it 
would so inhibit the President’s ability to make such 
claims as to violate the separation of powers. 

2. The Legislative History of the Contempt of Con- 
gress Statute 

Neither the legislative history nor the historical im- 
plementation of the contempt statute supports the 
proposition that Congress intended the statute to ap- 
ply to executive officials who carry out a Presidential 
assertion of executive privilege. The criminal con- 
tempt statute was originally enacted in 1857 during 
proceedings in the House of Representatives to con- 
sider a contempt of Congress citation against a New 
York Times correspondent who had refused to *130 
answer questions put to him by a select committee 
appointed by the House to investigate charges of 
bribery of certain Representatives. As a result of the 
committee's unavailing efforts to obtain the reporter's 
testimony, the committee chainnan introduced a bill 
designed “more effectually to enforce the attendance 
of witnesses on the summons of either House of Con- 
gress, and to compel them to deliver testimony.” 42 
Cong. Globe 404 (1857), The bill was supported as a 
necessary tool in the House’s efforts to investigate the 
allegations of bribery. See id . at 405 (remarks of the 
Speaker), 426 (remarks of Sen. Toombs), 427 
(remarks of Rep. Davis), 445 (remarks of Sen. 
Brown). The bill was rushed through Congress in less 
than a week in order to permit the House to bring 
greater pressure on the reporter to reveal the alleged 
source of the congressional corruption. That the bill 
was sponsored by the select committee, and not the 
Judiciary Committee, further demonstrates that the 
bill was not the result of a general consideration of 
Congress' contempt power, but was enacted as an ex- 
pedient to aid a specific investigation. Thus, the cir- 
cumstances of the bill's passage certainly do not af- 
firmatively suggest that Congress anticipated applica- 
tion of the statute to instances in which the President 
asserted a claim of executive privilege. 


**23 In fact, the sponsor of the bill disclaimed any 
such far-reaching implications. Representative Dunn 
asked the sponsor, Representative Orr, what impact 
the proposed bill would have on diplomatic secrets, 
one of the principal areas in which the President had 
historically asserted a privilege of confidentiality. 
Representative Dunn stated that use of the contempt 
statute by Congress to force disclosure of such mater- 
ial “might be productive of great mischief, and in 
time of war of absolute ruin of the country.” 42 
Cong, Globe 43 1 (remarks of Rep. Dunn). Represent- 
ative Orr replied, “I can hardly conceive such a case” 
and emphasized that the bill should not be attacked 
“by putting instances of the extremest cases” because 
the “object which this committee had in view was, 
where there was corruption in either House of Con- 
gress, to reach it.” Id- at 431 (remarks of Rep. Orr). 
The implication is that Congress did not intend the 
bill to apply to Presidential assertions of privilege. 
fFN30] 

*131 In the years preceding the adoption of the stat- 
ute, the President had, on a number of occasions, 
withheld documents from Congress under a claim of 
executive privilege, and many of these instances had 
been hotly contested in the public arena, and at least 
five of these instances occurred within the decade im- 
mediately preceding the enactment of the congres- 
sional contempt statute. See supra note 19 (collecting 
authorities). In spite of these highly visible battles 
over the subject of executive privilege, we have loc- 
ated no indication in the legislative history of the 
criminal contempt statute that Congress intended the 
statute to provide a remedy for refusals to produce 
documents pursuant to a Presidential claim of execut- 
ive privilege. 

The natural inference to be drawn from this vacuum 
in the legislative history is reinforced by Congress’ 
failure, as far as we know, ever to utilize its inherent 
power of arrest to imprison Executive Branch offi- 
cials for contempt of Congress for asserting claims of 
executive privilege, even though Congress had previ- 
ously asserted and exercised its clearly recognized 
right to do so with respect to other instances of con- 
tempt by private citizens. See An derson v. Dunn. IQ 
U.S. {6 Wheat.! 204 (18211: Ex Parte Nugent. 18 F. 
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Cas. 471 (C.C.D.C. 184S>. The absence of anv con- 
gressional discussion of the use of the contempt 
power against Presidential claims of executive priv- 
ilege and Congress’ previous failure ever to attempt 
to use its inherent contempt power in such cases, 
strongly suggest that the statute was not intended to 
apply to such assertions. 

This conclusion is supported by the subsequent his- 
tory of the congressional contempt statute. Since en- 
actment of the statute in 1857, there have been nu- 
merous instances in which the President has withheld 
documents from Congress under a claim of executive 
privilege. Despite the fact that many of these disputes 
were extraordinarily controversial, until the citation 
of the EPA Administrator in December 1982, 125 
years after the contempt statute was enacted, neither 
house of Congress had ever voted to utilize the con- 
tempt statute against a Presidential assertion of exec- 
utive privilege, in fact, during congressional debates 
over Presidential reftisals to produce documents to 
Congress, there have been express acknowledge- 
ments by members of Congress that Congress had no 
recourse against the Executive if the President asser- 
ted executive privilege. In 1886, the Senate engaged 
in a prolonged debate over President Cleveland's or- 
der to his Attorney General not to produce to Con- 
gress documents concerning the dismissal of a United 
States Attorney. The debate was intense, controver- 
sial, and memorable; 23 years after the debate a Sen- 
ator termed it the “most remarkable discussion which 
was ever had upon this question of the President's 
right to withhold documents from Congress.” 43 
Cong. Rec. 841 (1909) (remarks of Sen. Bacon). Dur- 
ing this debate, even Senators who insisted upon the 
Senate's right to receive the documents recognized 
that if the President ordered them not to be produced, 
“there is no remedy.” 17 Cong. Rec. 2800 (1886) 
(remarks of Sen. Logan); see also id . at 2737 (1886) 
(remarks of Sen. Voorhees). [FN31] 

**24 *132 Congress' failure to resort to the contempt 
statute during any of the multitude of robust conflicts 
over executive privilege during the previous century 
and one quarter and Congress' own explicit recogni- 
tion that it was without a remedy should the President 
order the withholding of documents, strongly suggest 
that Congress never understood the statute to apply to 


an executive official who asserted the President's 
claim of executive privilege. fFN32] 

3. Prudential Reasons for Construing the Contempt 
Statute Not To Apply to Presidential Assertions of 
Privilege 

Courts traditionally construe statutes in order to avoid 
serious doubts about a statute's constitutionality. Cali- 
fano V. Yamasaki. 442 U.S. 682. 693 (1979) : Crowell 
v. Benson. 285 U.S. 22. 62 119321. As stated by the 
United States Court of Appeals for the District of 
Columbia Circuit, “when one interpretation of a stat- 
ute would create a substantial doubt as to the statute’s 
constitutional validity, the courts will avoid that in- 
terpretation absent a ‘clear statement’ of contrary le- 
gislative intent.” United States v. Brown. 483 F.2d 
1314. 1317 ID.C. Cir. i973Uquoting United States v. 
Thompson. 452 F.2d 1333. 1337 (D.C. Cir. 19711. 
cert, denied . 405 U.S. 998 ( 197211. 

When a possible conflict with the President's consti- 
tutional prerogatives is involved, the courts are even 
more careful to constnie statutes to avoid a constitu- 
tional confrontation. A highly significant example 
may be found in the procedural history and holding 
of United States v. Ni.xon. 418 U.S. 681ii9m in 
which the Court construed the limitation in 28 U.S.C. 
s 1291 (that appeals be taken only from “final” de- 
cisions of a district court) in order to permit the Pres- 
ident to appeal an adverse ruling on his claim of ex- 
ecutive privilege without having to place himself in 
contempt of court. Although the plain language of 
that statute seemed to preclude an appeal of a lower 
court’s *133 interlocutory ruling on an evidentiary 
matter, the Court construed the statute to permit an 
immediate appeal, without going through the other- 
wise required contempt proceeding; 

The traditional contempt avenue to immediate 
appeal is peculiarly inappropriate due to the 
unique setting in which the question arises. To 
require a President of the United States to place 
himself in the posture of disobeying an order of a 
court merely to trigger the procedural mechan- 
ism of the ruling would be unseemly, and would 
present an unnecessary occasion for constitution- 
al confrontation beuveen two branches of the 
government. 
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418lj.S. at 691-92 . 

Congress itself has previously recognized the impro- 
priety of resolving executive privilege disputes in the 
context of criminal contempt proceedings. During the 
dispute over the Watergate tapes. Congress provided 
a civil enforcement mechanism through which to test 
the President's claim of executive privilege. Senator 
Ervin, the sponsor of the bill, noted in his expiratory 
statement to the Senate that the use of criminal con- 
tempt “may be inappropriate, unseemly, or nonefFica- 
cious where executive officers are involved.” 119 
Cong. Rec. 35715 (1973). In defending the civil en- 
forcement procedure before the district court. Con- 
gress argued that in that case the contempt proced- 
ures would be “inappropriate methods for the 
presentation and resolution of the executive privilege 
issue,” and that a criminal proceeding would be “a 
manifestly awkward vehicle for determining the seri- 
ous constitutional question here presented.” Plaintiffs 
Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment, Senate Select Com- 
mittee on Presidential Campaign Activities y» Nixon* 
Civ. No. 1593-73, at 5 (D-D.C- Aug. 28. 1973). 

**25 The United States Court of Appeals for the Dis- 
trict of Columbia Circuit has stated on several occa- 
sions that criminal contempt proceedings are an inap- 
propriate means for resolving document disputes, es- 
pecially when they involve another governmental en- 
tity. In Tobin v. United States. 30fi F.2d 270 JD.C, 
Cir.V cert , denied . 371 U.S, 902 1 19621 . the court re- 
versed a contempt of Congress conviction on the 
ground that the congressional subpoena had gone 
beyond the investigative authority delegated to the 
committee that issued the subpoena. After deciding 
this issue, however, the court felt “inclined to add a 
few words in conclusion” concerning the problems 
involved in a criminal contempt of Congress case 
against a public official In dictum, the court noted 
that the “conflicting duality inherent in a request of 
this nature is not particularly conducive to the giving 
of any satisfactory answer, no matter what the answer 
should prove to be,” and it cited the “eloquent plea” 
of District Judge Youngdahl in the case below, which 
read in part: 

Especially where the contest is between different 

governmental units, the representative of one 


,.C.) Page 20 


unit in conflict with another should not have to 
risk jail to vindicate his constituency’s rights. 
*134 Moreover, to raise these issues in the con- 
text of a contempt case is to force the courts to 
decide many questions that are not really relev- 
ant to the underlying problem of accommodating 
the interest of two sovereigns. 

306 F.2d at 276 . See also United States v. Fort. 443 
F.2d 670. 677 78 fP.C. Cir. 1970L cert , denied . 403 
U.S. 932(19711 

The analysis contained in United States v. Nixon 
demonstrates that principles of the separation of 
powers compel the application of special rules when 
a Presidential claim of a constitutional privilege is in 
tension with the request of another branch for confid- 
ential Executive Branch records. In discussing the is- 
sue of executive privilege in that case in response to a 
judicial subpoena, the Court stressed that the Presid- 
ent's assertion of privilege was not to be treated as 
would a claim of a statutory or common law privilege 
by a private citizen, 418 U.S, at 708. 715 . The Presid- 
ent’s constitutional role as head of one of three separ- 
ate branches of government means that special care 
must be taken to construe statutes so as not to conflict 
with his ability to carry out his constitutional re- 
sponsibilities. Ses, Mvers v. Un ited States. 272 
11.8. 52 nQ26i (upholding the President’s removal 
power against limitations Congress sought to im- 
pose). The same special attention is provided, of 
course, to the other two branches when they assert re- 
sponsibilities or prerogatives peculiar to their consti- 
tutional duties. SSS. Gravel v. United States. 408 
U.S. 606 M972) (extending immunity of Speech and 
Debate Clause to congressional assistants); Pierson v. 
Rgy. 386 U.S. 547 (1967) (granting absolute civil im- 
munity for judges' official actions). 

**26 In this case, the congressional contempt statute 
must be interpreted in light of the specific constitu- 
tional problems that would be created if the statute 
were interpreted to reach an Executive Branch offi- 
cial such as the EPA Administrator in the context 
considered here. rFN33] As explained more fully be- 
low, if executive officials were subject to prosecution 
for criminal contempt whenever they carried out the 
President’s claim of executive privilege, it would sig- 
nificantly burden and immeasurably impair the Pres- 
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ident’s ability to fulfill his constitutional duties. 
Therefore, the separation of powers principles that 
underlie the doctrine of executive privilege also 
would preclude an application of the contempt of 
Congress statute to punish officials for aiding the 
President in asserting his constitutional privilege. 

mm 

*135 4. The Constitutional Implications of Applica- 
tion of the Contempt of Congress Statute to Execut- 
ive Branch 

Officials Who Assert the President’s Claim of Priv- 
ilege 

The Supreme Court has stated that, in determining 
whether a particular statute 

disrupts the proper balance between the coordin- 
ate branches, the proper inquiry focuses on the 
extent to which it prevents the Executive Branch 
from accomplishing its constitutionally assigned 
functions. Umted State s v. Nixon. 418 U,S,. at 
711-712 . Only where the potential for disruption 
is present must we then determine whether that 
impact is justified by an overriding need to pro- 
mote objectives within the constitutional author- 
ity of Congress. 

Nixon v. Administrator of General Service.s, 433 U.S. 
425. 443 (19771 . Thus, in analyzing this separation of 
powers issue, one must look first to the impact that 
application of the congressional contempt statute to 
Presidential assertions of executive privilege would 
have on the President's ability to carry out his consti- 
tutionally assigned functions. Then, if there is a po- 
tential for disruption, it is necessary to determine 
whether Congress’ need to impose criminal contempt 
sanctions in executive privilege disputes is strong 
enough to outweigh the impact on the Executive’s 
constitutional role. 

In this instance, at stake is the President’s constitu- 
tional responsibility to enforce the laws of the United 
States and the necessarily included ability to protect 
the confidentiality of information vital to the per- 
formance of that task. As explained earlier in this 
memorandum, the authority to maintain the integrity 
of certain information within the Executive Branch 
has been considered by virtually every President to 


be essential to his capacity to fulfill the responsibilit- 
ies assigned to him by the Constitution. Thus, as dis- 
cussed above, and as the Supreme Court has recog- 
nized, the capacity to protect the confidentiality of 
some information is integral to the constitutional role 
of the President. 

For these reasons, the Supreme Court has ruled that 
the President's assertion of executive privilege is pre- 
sumptively valid and can be overcome only by a clear 
showing that another branch cannot responsibly carry 
out its assigned coastitutional function without the 
privileged information. United States v. Nixon. 418 
U.S. at 708 . In Nixon , the Court stated that “upon re- 
ceiving a claim *136 of privilege from the Chief Ex- 
ecutive, it became the further duty of the District 
Court to treat the subpoenaed material as pre- 
sumptively privileged.” 418 U.S, at 713 . The United 
States Court of Appeals for the District of Columbia 
Circuit has stated that this presumptive privilege ini- 
tially protects documents “even from the limited in- 
trusion represented by in camera examination of the 
conversations by a court.” Senate Selec t Committee 
on Presidential Campaign Activities v. Nixon. 498 
F.2ri 725. 730 (D.C. Cir. 19741 (en banc). The court 
went on to note: 

**27 So long as the presumption that the public 
interest favors confidentiality can be defeated 
only by a strong showing of need by another in- 
stitution of government a showing that the re- 
sponsibilities of that institution cannot respons- 
ibly be fulfilled without access to records of the 
President’s deliberations we believed in Nixon v. 
Sirica, and continue to believe, that the effective 
functioning of the presidential office will not be 
impaired. 

Id. at 730. In order to overcome the presumptively 
privileged nature of the documents, a congressional 
committee must show that “the subpoenaed evidence 
is demonstrably critical to the responsible fulfillment 
of the Committee's functions.” id. at 73 1 (emphasis 
added). Thus, the President's assertion of executive 
privilege is far different from a private person's indi- 
vidual assertion of privilege; it is entitled to special 
deference due to the critical connection between the 
privilege and the President’s ability to cany out his 
constitutional duties. 
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Application of the criminal contempt statute to Pres- 
idential assertions of executive privilege would im- 
measurably burden the President's ability to assert the 
privilege and to carry out his constitutional functions. 
If the statute were construed to apply to Presidential 
assertions of privilege, the President would be in the 
untenable position of having to place a subordinate at 
the risk of a criminal conviction and possible jail sen- 
tence in order for the President to exercise a r^pons- 
ibility that he found necessary to the performance of 
his constitutional duty. Even if the privilege were up- 
held, the executive official would be put to the risk 
and burden of a criminal trial in order to vindicate the 
President’s assertion of his constitutional privilege. 
As Judge Learned Hand stated with respect to the 
policy justifications for a prosecutor’s immunity from 
civil liability for official actions, 

to submit all officials, the innocent as well as the 
guilty, to the burden of a trial and to the inevit- 
able danger of its outcome, would dampen the 
ardor of all but the most resolute, or the most ir- 
responsible, in the unflinching discharge of their 
duties. Again and again the public interest calls 
for action which may turn out to be founded on a 
mistake, in the face of which an official may 
later find himself hard put to it to sic satisfy a 
jury of his good faith. 

Gre goire v. Biddle. 177 F.2d 57Q. 581 (2d Cir, 19491 . 
cert , denied . 33Q U.S. 940 (19501 . The Supreme 
Court has noted, with respect to the similar issue of 
*137 executive immunity from civil suits, that 
“among the most persuasive reasons supporting offi- 
cial immunity is the prospect that damages liability 
may render an official unduly cautious in the dis- 
charge of his official duties.” Nixon v. Fitzgerald. 
457 U.S. 731. 7.52 n.32 (19821 : see also 1 larlow v. 
Fitz gerald. 457 U.S. 800 f 19821 : But? v. Economou. 
438 U.S. 478 f]978') . Thus, the courts have recog- 
nized that the risk of civil liability places a pro- 
nounced burden on the ability of government officials 
to accomplish their assigned duties, and have restric- 
ted such liability in a variety of contexts. Id- [FN35] 
The even greater threat of criminal liability, simply 
for obeying a Presidential command to assert the 
President's constitutionally based and presumptively 
valid privilege against disclosures that would impair 
his ability to enforce the law, would unquestionably 


create a significant obstacle to the assertion of that 
privilege. See United Slates v. Nixon. 4i8 U.S. 683 
fl974y 

**28 By contrast, the congressional interest in apply- 
ing the criminal contempt sanctions to a Presidential 
assertion of executive privilege is comparatively 
slight. Although Congress has a legitimate and 
powerful interest in obtaining any unprivileged docu- 
ments necessary to assist it in its lawmaking ftmetion, 
Congress could obtain a judicial resolution of the un- 
derlying privilege claim and vindicate its asserted 
right to obtain any documents by a civil action for en- 
forcement of a congressional subpoena. [FN361 Con- 
gress' use of civil enforcement power instead of the 
criminal contempt statute would not adversely affect 
Congress' ultimate interest in obtaining the docu- 
ments. Indeed, a conviction of an Executive Branch 
official for contempt of Congress for failing to pro- 
duce subpoenaed documents would not result in any 
order for the production of the documents. [FN371 A 
civil suit to enforce the subpoena would be aimed at 
the congressional objective of obtaining the docu- 
ments, not at inflicting punishment on an individual 
who failed to produce them. Thus, even if criminal 
sanctions were not available against an executive of- 
ficial who asserted the President’s claim of privilege, 
Congress would be able to vindicate a legitimate de- 
sire to obtain documents if it could establish that its 
need for the records outweighed the Executive's in- 
terest in preserving confidentiality. 

The most potent effect of the potential application of 
criminal sanctions would be to deter the President 
from asserting executive privilege and to make it dif- 
ficult for him to enlist the aid of his subordinates in 
the process. Although *138 this significant in terror- 
em effect would surely reduce claims of executive 
privilege and, from Congress' perspective, would 
have the salutary impact of virtually eliminating the 
obstacles to the obtaining of records, it would be in- 
consistent with the constitutional principles that un- 
derlie executive privilege to impose a criminal pro- 
secution and criminal penalties on the President's ex- 
ercise of a presumptively valid constitutional re- 
sponsibility. The in terrorem effect may be adequate 
justification for Congress' use of criminal contempt 
against private individuals, but it is an inappropriate 
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basis in the context of the President’s exercise of his 
constitutional duties. In this respect it is important to 
recall the statement of Chief Justice Marshall, sitting 
as a trial judge in the Burr case, concerning the abil- 
ity of a court to demand documents from a President: 
“In no case of this kind would a court be required to 
proceed against the President as against an ordinary 
individual.” United States v. Burr. 25 F. Cas. 187, 
192 <C.C. Va. imi\ rFN3H1 This fundamental prin- 
ciple, arising from the constitutionally prescribed 
separation of powers, precludes Congress' use against 
the Executive of coercive measures that might be per- 
missible with respect to private citizens, 'fhe Su- 
preme Court has stated that the fundamental necessity 
of maintaining each of the three general departments 
of government entirely free from the control or coer- 
cive influence, direct or indirect, of either of the oth- 
ers, has often been stressed and is hardly open to seri- 
ous question. So much is implied in the very fact of 
the separation of the powers of these departments by 
the Constitution; and in the rule which recognizes 
their essential equality. Mumphrev’s Executor v. 
United States. 295 U.S. 602. 629-30 (1935) . 

**29 Congress' use of the coercive power of criminal 
contempt to prevent Presidential assertions of execut- 
ive privilege is especially inappropriate given the pre- 
sumptive nature of the privilege. In cases involving 
congressional subpoenas against private individuals, 
courts start with the presumption that Congress has a 
right to all testimony that is within the scope of a 
proper legislative inquiry. See Barenblatt v. United 
States. 360 U.S. 1Q9 McGraia y. PauEbertv. 

273 U.S. 135 (19271 . As noted above, however, the 
President's assertion of executive privilege is pre- 
sumptively valid, and that presumption may be over- 
come only if Congress establishes that the requested 
information “is demonstrably critical to the respons- 
ible fulfillment of the Committee's fiinctions.” See 
Senate Select Committee on Presidential Campaign 
Activities v. Nixon. 49S F.2d at 731: see also United 
States v. Nixon. 418 U.S. at 708-09 . If Congress 
could use the power of criminal contempt to coerce 
the President either not to assert or to abandon his 
right to assert executive privilege, this clearly estab- 
lished presumption would be reversed and the pre- 
sumptivee privilege nullified. 


Congress has many weapons at its disposal in the 
political arena, where it has clear constitutional au- 
thority to act and where the President has correspond- 
ing political weapons with which to do battle against 
Congress on equal terms. By wielding the cudgel of 
criminal contempt, however, Congress seeks to in- 
voke *139 the power of the third branch, not to re- 
solve a dispute between the Executive and Legislat- 
ive Branches and to obtain the documents it claims it 
needs, but to punish the Executive, indeed to punish 
the official who carried out the President's constitu- 
tionally authorized commands, [FN39] for asserting a 
constitutional privilege. That effort is inconsistent 
with the “ spirit of dynamic compromise” that re- 
quires accommodation of the interests of both 
branches in disputes over executive privilege. See 
United States v. American Telephone & Telegraph 
Co.. 567 F.2d 121. 127 fP.C. Cir. 1977) . In the 
AT&T case, the court insisted on further efforts by 
the two branches to reach a compromise arrangement 
on an executive privilege dispute and emphasized 
that 

the resolution of conflict between the coordinate 
branches in these situations must be regarded as 
an opportunity for a constructive modus vivendi, 
which positively promotes the functioning of our 
system. The Constitution contemplates such ac- 
commodation. Negotiation between the two 
branches should thus be viewed as a dynamic 
process affirmatively furthering the constitution- 
al scheme. 

id. at 1 30. Congress' use of the threat of criminal pen- 
alties against an executive official who asserts the 
President’s claim of executive privilege, flatly contra- 
dicts this fundamental principle. fF’N40,l 

The balancing required by the separation of powers 
demonstrates that the contempt of Congress statute 
cannot be constitutionally applied to an executive of- 
ficial in the context under consideration. On the one 
hand. Congress has no *140 compelling need to em- 
ploy criminal prosecution in order to vindicate its 
rights. The Executive, however, must be free from 
the threat of criminal prosecution if its right to assert 
executive privilege is to have any practical substance. 
Thus, when the major impact on the President's abil- 
ity to exercise his constitutionally mandated function 
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is balanced against the relatively slight imposition on 
Congress in requiring it to resort to a civil rather than 
a criminal remedy to pursue its legitimate needs, 
[FN4I] we believe that the constitutionally mandated 
separation of powers requires the statute to be inter- 
preted so as not to apply to Presidential assertions of 
executive privilege. [FN42] 

**30 The constniction of the statute that is dictated 
by the separation of powers is consistent with the le- 
gislative history of the statute and the subsequent le- 
gislative implementation of the statute. Although at 
the time the criminal statute was enacted, Congress 
was well aware of the recurring assertions of the right 
to protect the confidentiality of certain Executive 
Branch materials, it gave no indication that it inten- 
ded the contempt statute to tread upon that constitu- 
tionally sensitive area. In the many debates on exec- 
utive privilege since the adoption of the statute, Con- 
gress at times has questioned the validity of a Presid- 
ential assertion of privilege, but, until December of 
1982, it never attempted to utilize the criminal con- 
tempt sanction to punish someone for a President's 
assertion of privilege. Regardless of the merits of the 
President’s action, the fundamental balance required 
by the Constitution does not permit Congress to make 
it a crime for an official to assist the President in as- 
serting a constitutional privilege that is an integral 
part of the President's responsibilities under the Con- 
stitution. We therefore conclude that the contempt of 
Congress statute does not apply to an executive offi- 
cial who carries out the President's claim of executive 
privilege. 

Nearly every President since George Washington has 
found that in order to perform his constitutional du- 
ties it is necessary to protect the confidentiality of 
certain materials, including predecisiona! Executive 
Branch deliberations, national security information, 
and sensitive law enforcement proceedings, from dis- 
closure to Congress. No President has rejected the 
doctrine of executive privilege; all who have ad- 
dressed the issue have either exercised the privilege, 
attested to its importance, or done both. Every Su- 
preme Court Justice and every Judge of the United 
States Court of Appeals for the District of Columbia 
Circuit who has considered the question of executive 
privilege has recognized its validity and importance 


in the constitutional scheme. Executive privilege, 
properly asserted, is as important to the President as 
is the need for confidentiality* 141 at certain times in 
the deliberations of the Justices of the Supreme Court 
and in the communications between members of 
Congress and their aides and colleagues. Congress it- 
self has respected the President's need for confidenti- 
ality; it has never arrested an executive official for 
contempt of Congress for failing to produce sub- 
poenaed documents and never, prior to the heated 
closing moments of the 97th Congress in December 
of 1982, did a House of Congress seek to punish 
criminally an executive official for asserting a Presid- 
ent's claim of privilege. 

Naturally, Congress has and always will resist claims 
of executive privilege with passion and vigor. Con- 
gress aggressively asserts its perceived institutional 
prerogatives, and it will surely oppose any effort by 
the President to withhold information from it. If it 
could eliminate claims of executive privilege by re- 
quiring that an official who asserts such a claim on 
behalf of the President be prosecuted criminally, it 
would surely be in favor of doing so. Thus, the ten- 
sion betw’een the relative strengths and institutional 
prerogatives of Congress and the President necessar- 
ily reaches a high level of intensity in any case in- 
volving a claim of executive privilege. The specter of 
mandatory criminal prosecution for the good-faith 
exercise of the President's constitutional privilege 
adds a highly inflammatory element to an already ex- 
plosive environment. We believe that the courts, if 
presented the issue in a context similar to that dis- 
cussed in this memorandum, would surely conclude 
that a criminal prosecution for the exercise of a pre- 
sumptively valid, constitutionally based privilege is 
not consistent with the Constitution. The President, 
through a United States Attorney, need not, indeed 
may not, prosecute criminally a subordinate for as- 
serting on his behalf a claim of executive privilege. 
Nor could the Legislative Branch or the courts re- 
quire or implement the prosecution of such an indi- 
vidual. 

**31 In some respects, the tensions between the 
branches, which become exacerbated during these 
conflicts, and the pressure placed on the President 
and his subordinates in this context, cal! to mind the 
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comments of Chief Justice Chase concerning the im- 
peachment trial of President Andrew Johnson, over 
which the Chief Justice presided. One of the charges 
against President Johnson was that he had fired Sec- 
retary of War Stanton in violation of the Tenure of 
Office Act, which purported to strip the President of 
his removal power over certain Executive Branch of- 
ficials. rFN431 Chief Justice Chase declared that the 
President had a duty to execute a statute passed by 
Congress which he believed to be unconstitutional 
“precisely as if he held it to be constitutional.” 
However, he added, the President's duty changed in 
the case of a statute which 

directly attacks and impairs the executive piower 
confided to him by the Constitution. In that case 
it appears to me to be the clear duty of the Pres- 
ident to disregard the law, so far at least as it 
may be necessary to bring the question of its 
constitutionality before the judicial tribunals. 


*142 How can the President fulfill his oath to pre- 
serve, protect, and defend the Constitution, if he has 
no right to defend it a gainst an act of Congress, sin- 
cerely believ ed bv him to have been passed ttiviola^ 
tion of it? rFN441 

If the President is to preserve, protect, and defend the 
Constitution, if he is faithfully to execute the laws, 
there may come a time when it is necessary for him 
both to resist a congressional demand for documents 
and to refuse to prosecute those who assist him in the 
exercise of his duty. To yield information that he in 
good conscience believes he must protect in order to 
perform his obligation, would abdicate the responsib- 
ilities of his office and deny his oath. To seek crimin- 
al punishment for those who have acted to aid the 
President’s performance of his duty would be equally 
inconsistent with the Constitution. 

In the narrow and unprecedented circumstances 
presented here, in which an Executive Branch official 
has acted to assert the President's privilege to with- 
hold information from a congressional committee 
concerning open law enforcement files, based upon 
the written legal advice of the Attorney General, the 
contempt of Congress statute does not require and 


could not constitutionally require a prosecution of 
that official, or even, we believe, a referral to a grand 
jury of the facts relating to the alleged contempt. 
Congress does not have the statutory or constitutional 
authority to require a particular case to be referred to 
the grand jury. In addition, because the Congress has 
an alternative remedy both to test the validity of the 
Executive’s claim of privilege and to obtain the docu- 
ments if the courts decide that the privilege is out- 
weighed by a valid and compelling legislative need, a 
criminal prosecution and the concomitant chilling ef- 
fect that it would have on the ability of a President to 
assert a privilege, is an unnecessary and unjustified 
burden that, in our judgment, is inconsistent with the 
Constitution. 

**32 Theodore B. Olson 

Office of Legal Counsel 

FNI Although the December 1982 dispute is now a 
matter of history, it raises recurring issues. 

FN2 Another statute, the Resource Conservation and 
Recovery Act, 42 U.S.C. .ss 6901 et seq., provides 
federal authority to deal with the current disposal of 
hazardous industrial wastes. 

FK.3 See Executive Order No. 12316 . “Responses to 
Environmental Damage” {Aug. 14, 1981). 

FN4 Subsequently, EPA published a proposed na- 
tional priorities list (to replace the interim list), which 
identified the 418 sites that, in EPA’s judgment, re- 
quired priority in use of the Superfund to effect clean 
up. See 47 Fed. Rea. 58476 f 19821 . 

FN'5 We understand that as of January 14, 1983, EPA 
had sent more than 1,760 notice letters, undertaken 
Superftind financed action at 112 sites involving the 
obligation of in excess of S236 million, instituted Su- 
perfund claims in 25 judicial actions, and obtained 
one criminal conviction. As of the early months of 
1983, EPA and the Department of Justice had 
reached settlements in 23 civil actions providing for 
the expenditure of more than S121 million to conduct 
clean up operations and were actively negotiating 
with responsible parties concerning the clean up of 
56 sites throughout the country. See Amended De- 
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claration of Robert M. Peny, Associate Administrat- 
or for Legal and Enforcement Counsel and General 
Counsel of the EPA, filed in United States v. House 
of Representatives, Civ. No. 82-3583 (D.D.C. Jan. 
14, 1983). 

FN6 Id. 

FN7 The subpoena required the EPA Administrator 
to produce all books, records, correspondence, 
memorandums, papers, notes and documents drawn 
or received by the Administrator and/or her repres- 
entatives since December 1 1, 1980 the dale of enact- 
ment of the Superfund Act, including duplicates and 
excepting shipping papers and other commercial or 
business documents, contractor and/or other technical 
documents, for those sites listed as national priorities 
pursuant to Section 105(8)(B) of the Superfund Act. 
See United States v. House of Representatives. 556 F. 
Supp. 150. 151 (D.D.C. 19831 . 

FN8 See Testimony of Administrator Gorsuch before 
the Public Works Subcommittee, attached as Exhibit 
C to Declaration of Robert M. Perry, supra. 

PN9 See Letters to Hon. Elliott H. Levitas and Hon. 
John D. Dingell from Attorney General William 
French Smith (Nov. 30, 1982). The Subcommittee on 
Oversight and Investigations of the House Energy 
and Commerce Committee (Energy and Commerce 
Subcommittee), chaired by Representative John D. 
Dingell, was pursuing a parallel demand for similar 
documents relating to enforcement of the Superftind 
Act with respect to certain specific sites that were 
among the 160 on the interim priorities list. While the 
Energy and Commerce Subcommittee sought docu- 
ments relative to three specific hazardous waste sites, 
the Public Works Subcommittee subpoena demanded 
production of virtually all documents for all 160 sites. 
The President's assertion of executive privilege ap- 
plied to both subpoenas. Although the Energy and 
Commerce Subcommittee approved a contempt of 
Congress resolution against the EPA Administrator, 
this resolution never reached the full Committee or 
the floor of the House of Representatives. 

FNIO As of that date, EPA had been able to examine 
only a portion of the hundreds of thousands of pages 


of documents that had been subpoenaed. The 64 doc- 
uments that were withheld were those among the sub- 
poenaed documents that had been reviewed and de- 
termined to fall within the President's instruction not 
to produce documents the release of that would ad- 
vereely affect ongoing enforcement proceedings. See 
Amended Declaration of Robert M. Perry, supra. 

FNI 1 See Letter to Hon. Elliott H. Levitas from 
Robert A. McConnell, Assistant Attorney General, 
Office of Legislative Affairs (Dec. 9, 1982). 

FNI 2 The contempt resolution stated: 

Resolved, That the Speaker of the House of Rep- 
resentatives certify the report of the Committee 
on Public Works and Transportation as to the 
contumacious conduct of Anne M. Gorsuch, as 
Administrator, United States Environmental Pro- 
tection Agency, in failing and refusing to furnish 
certain documents in compliance with a subpena 
duces tecum of a duly constituted subcommittee 
of said committee served upon Anne M. Gor- 
such, as Administrator, United States Environ- 
mental Protection Agency, and as ordered by the 
subcommittee, together with all of the facts in 
connection therewith, under seal of the House of 
Representatives, to the United States attorney for 
the District of Columbia, to the end that Anne M. 
Gorsuch, as Administrator, United States Envir- 
onmental Protection Agency, may be proceeded 
against in the manner and fonn provided by law. 
128 Cong. Rec. 31754(1982). 

FNI 3 A third provision, 2 U.S.C. s 193 . which denies 
the existence of any testimonial privilege for a wit- 
ness to reftise to testify on the ground that this testi- 
mony would disgrace him, is not relevant to the is- 
sues discussed in this memorandum. 

FNI 4 See Amended Complaint in United States v. 
House of Representatives, Civ. No. 82-3583 (D.D.C. 
Dec. 29, 1982). 

FNI 5 Although the United States Court of Appeals 
for the District of Columbia Circuit previously had 
been willing to entertain a civil action to resolve a 
conflict between a congressional subpoena for docu- 
ments and a Presidential claim of executive privilege 
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when the action was brought by a congressional com- 
mittee, Senate Select Committee on Presidential 
Campaign Activities v. Nixon. 498 F,2d 725 fP.C. 
Cir. 1974) (en banc), the trial court decision in the 
EPA matter casts some doubt on the viability of such 
an action when Congress, as in this case, does not 
wish to resolve the controversy in a civil suit. We 
must assume, for the purpose of this opinion, that a 
civil suit is an avenue that is open to Congress, but 
closed to the Executive, absent a legislatiue willing to 
have the matter resolved in a civil proceeding. 

Of course, the courts might be more amenable to 
a civil action challenging a contempt citation if 
they felt that a criminal prosecution in this con- 
text was untenable. The district court judge in 
the EPA matter noted but did not attempt to con- 
sider in depth the “difficulties” of prosecuting an 
executive official for carrying out the President's 
constitutional responsibility. 

FK 1 6 Madison characterized Montesquieu as the 
“oracle who is always consulted and cited on (the) 
subject (of the separation of powers).” See The Fed- 
eralist No. 47, supra, at 301 . 

FN 17 It is noteworthy, at least from an historical per- 
spective, that the House of Representatives, because 
of its immense powers, was considered to be the gov- 
ernmental body least vulnerable to encroachments by 
other segments of government and, at the same time, 
because of its popular origin and frequent renewal of 
authority by the people, the body whose encroach- 
ment on the other branches would be least distrusted 
by the public. The Supreme Court later noted: 

It is all the more necessary, therefore, that the ex- 
ercise of power by this body, when acting separ- 
ately from and independently of all other depos- 
itories of power, should be watched with vigil- 
ance, and when called in question before any 
other tribunal having the right to pass upon it 
that it should receive the most careful scrutiny. 

FNI8 Of equal concern was the need to separate the 
judicial power from the executive power. The 
drafters intended to preserve the impartiality of the 
Judiciary as “neutral arbiters in the criminal law” by 
separating the judiciary from the prosecutorial func- 


tion. Nader v. Saxbe. 49/ F-2d 676. 679 n.l8 (D.C. 
Cir. 1Q74L 

FNI9 Presidents have invoked the privilege 
throughout our history for a variety of reasons. See, 
e.g., “History of Refusals by Executive Branch to 
Provide Information Demanded by Congress,” 6 Op. 
O.L.C. 751 (1982): Memorandum from John Har- 
mon, Assistant Attorney General, Office of Legal 
Counsel, to Robert Lipschutz, Counsel to the Presid- 
ent (June 8, 1977); Position of the Executive Depart- 
ment Regarding Investigative Reports, 40 Op. Att'y 
Gen. 45(1941). 

FN20 As explained by Attorney General (later. Su- 
preme Court Justice) Robert Jackson in April 1941: 
Disclosure of the reports could not do otherwise 
than seriously prejudice law enforcement. Coun- 
sel for a defendant or prospective defendant, 
could have no greater help than to know how 
much or how little information the Government 
has, and what witnesses or sources of informa- 
tion it can rely upon. 

40 Op. Att'y Gen. 45, 46 (1941), As similarly ex- 
pressed a few years later by Deputy Assistant Attor- 
ney General Kauper: 

Over a number of years, a number of reasons 
have been advanced for the traditional refiisal of 
the Executive to supply Congress with informa- 
tion from open investigational files. Most im- 
portant, the Executive cannot effectively invest- 
igate if Congress is, in a sense, a partner in the 
investigation. If a congressional committee is 
fully apprised of all details of an investigation as 
the investigation proceeds, there is a substantial 
danger that congressional pressures will influ- 
ence the course of the investigation. 
Memorandum for the Deputy Counsel to the Presid- 
ent from Deputy Assistant Attorney General Kauper 
re: Submission of Open CID Investigation Files (Dec. 
19, 1969). This significant constitutional privilege 
provides a foundation for our discussion below of the 
penalties that Congress may attach to the President’s 
assertion of the privilege in response to a congres- 
sional subpoena. 

FN21 Although it is by no means certain as a matter 
of law, if the case were referred to a grand Jury, the 
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United States Attorney might be required to take cer- 
tain steps short of signing the indictment, and the 
grand jury's decision might well become public. In 
Cox, a majority of the court (made up of the three 
dissenting judges and one concurring judge) took the 
view that the United States Attorney could be re- 
quired to prepare an indictment for use by the grand 
jury. In addition, the district court in In re Grand 
Jury, supra, held that even though the United States 
Attorney could not be required to sign an indictment, 
in the circumstances of that case “the substance of the 
charges in the indictment should be disclosed, omit- 
ting certain portions as to which the Court, in the ex- 
ercise of its discretion, concludes that the public in- 
terest in disclosure is outweighed by the private pre- 
judice to the persons involved, none of whom are 
charged with any crime in the proposed indictment.” 
315 F. Supp. at 678-79 . Under this analysis, if the 
contempt citation were to reach a grand jury and the 
grand jury were to vote a true bill, a court might be 
able to require the United States Attorney to prepare 
an indictment and then might order the disclosure of 
that indictment as voted by the grand jury. For the 
reasons set out in our discussion of prosecutorial dis- 
cretion, the court could not, however, order the 
United States Attorney to prosecute. 

Because the contempt of Congress statute does 
not require the United States Attorney to refer to 
a grand jury a citation for contempt of Congress 
issued to an executive official who has asserted 
the President's claim of executive privilege, we 
have not attempted to determine definitively 
what additional steps, if any, the United States 
Attorney could be required to take if such a mat- 
ter were referred to a grand jury. 

FN22 See 106 Cong. Rec. 17313 (i960) (citation 
against Austin J. Tobin, Executive Director of the 
Authority); id. at 17316 (citation against S. Sloan 
Colt, Chairman of the Board); id. at 17319 (citation 
against Joseph G. Carty, Secretary). The contempt 
resolution in each case read as follows: 

Resolved, That the Speaker of the House of Rep- 
resentatives certify the report of the Committee 
on the Judiciary as to the contumacious conduct 
of name in failing and refusing to furnish certain 
documents in compliance with a subpena duces 
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tecum of a duly constituted subcommittee of said 
committee served upon him and as ordered by 
the subcommittee, together with all of the facts 
in connection therewith, under seal of the House 
of Representatives, to the United States attorney 
for the District of Columbia, to the end that name 
may be proceeded against in the manner and 
form provided by law. 

FN23 The Court of Appeals ruled that the documents 
requested by the Committee went beyond the invest- 
igative authority delegated to the Committee by the 
House. 

FN24 We know of at least two other individuals who 
were cited for contempt of Congress, but whose cases 
were not referred to a grand jury by the Department 
of Justice. See Department of Justice File No. 
51-51-484 (1956). The file was closed because the 
Department concluded that there was an insufficient 
basis for prosecution. 

FN25 In this respect, we believe that Wilson impli- 
citly disapproved the dictum of Ex parte Frankfelci. 
32 F. Supo. 915 fO.D.C. 1940) . in which the district 
court stated: 

It seems quite apparent that Congress intended to 
leave no measure of discretion to either the 
Speaker of the House or the President of the Sen- 
ate, under such circumstances, but made the cer- 
tification of facts to the district attorney a man- 
datoiy proceeding, and it left no discretion with 
the district attorney as to what he should do 
about it. He is required, under the language of 
the statute, to submit the facts to the grand jury. 
Id. at 916. The Frankfeld court expressly linked the 
responsibilities of the Speaker and the United States 
Attorney. Wilson ruled that the Speaker's duty is dis- 
cretionary, at least when the House is not in session. 
Therefore, since the Speaker's duty is in pari materia 
with the duty of the United States Attorney, the law, 
at least in the District of Columbia Circuit, seems to 
be that both duties should be viewed as containing 
some elements of discretion, 

FN26 Ansara v, Eastland was cited with approval 
three times by Judge Smith in United States v, House 
of Representatives. 556 F. Supp. 150. 152-53 (D.D.C. 
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1983) . Thus, although the opinion made a passing 
reference to the mandatory nature of referral. Judge 
Smith must have recognized that the United States 
Attorney retained prosecutorial discretion. 

FN27 These conclusions are not inconsistent with 
Rule 48(a) of the Federal Rules of Criminal Proced> 
lire , which requires leave of court before dismissal of 
a criminal action. This provision is intended primar- 
ily to protect defendants against repeated prosecu- 
tions for the same offense, and a court’s power to 
deny leave under this provision is extremely limited. 
See Rinaldi v. United States. 434 U.S. 22 fl977) : 
United States v. Hamm. 659 F.2d 624 f5th Cir. 
1981) : United States v. Ammidown. 497 F.2d 615 
ID.C. Cir. 1973) . The United States Court of Appeals 
for the Fifth Circuit has stated that the constitutional- 
ity of Rule 481a) is dependent upon the prosecutor's 
unfettered ability to decide not to commence a case in 
the first place. United States v. Cox. 342 F.2d 167 
f5th Cir.) (en banc), cert, denied, 381 U.S. 935 
( 1965) . Moreover, Judge Weinfeld has slated that 
even if a court denied leave to dismiss an indictment, 
a court “in that circumstance would be without power 
to issue a mandamus or other order to compel prosec- 
ution of the indictment, since such a direction would 
invade the traditional separation of powers doctrine.” 
Umted State.s v. Greater Blouse. Skirt & Neckwear 
Contractor.s Ass’n. 228 F. Simp. 483 (S.D.N.Y. 1964). 

FN28 These conclusions are not inconsistent with 
Rule 4S(a) of the Federal Rules of_CrimlnaLProce<h 
are , which requires leave of court before dismissal of 
a criminal action. This provision is intended primar- 
ily to protect defendants against repeated prosecu- 
tions for the same offense, and a court's power to 
deny leave under this provision is extremely limited. 
See Rinaldi v. United States. 434 U.S. 22 11977) : 
Umted.Staie5 v. Jlamm. 659 F.2d_624_-f5!^ C'ir. 
1981) : United States v. Ammidown. 497 F.2d 615 
fP-C. Cir. 1973) . The Fifth Circuit has stated that the 
constitutionality of Rule 48(a) is dependent upon the 
prosecutor’s unfettered ability to decide not to com- 
mence a case in the first place. United States v. Cox. 
342 F-2d 167 f5th Cir.) (en banc), cert, denied, 381 
U.S., 935 (1965) . Moreover, Judge Weinfeld has 
stated that even if a court denied leave to dismiss an 
indictment, a court “in that circumstance would be 


without power to issue a mandamus or other order to 
compel prosecution of the indictment, since such a 
direction would invade the traditional separation of 
powers doctrine.” United States v. Greater Blouse- 
Skirt & Neckwear Contractor.s Association. Inc.. 228 
F. Supp.483 rS.P.N.Y. 1964) . 

FN29 The memorandum cited, inter alia, a 1909 Sen- 
ate debate over the issue of executive privilege in 
which Senator Dolliver questioned “where Congress 
gets authority either out of the Constitution or the 
laws of the United States to order an executive de- 
partment about like a servant.” 43 Cong. Rec. 3732 
(1909). Other historical examples cited by the report 
are discussed below. 

FN30 The legislative history contains one reference 
to the application of the statute against executive offi- 
cials. During the floor debates, Representative Mar- 
shall attacked the bill by claiming that it “proposes to 
punish equally the Cabinet officer and the culprit 
who may have insulted the dignity of this House by 
an attempt to corrupt a Representative of the people.” 
42 Cong. Globe at 429. This statement does not, 
however, suggest that the statute was intended to ap- 
ply to Presidential assertions of executive privilege. 
Indeed, virtually all previous assertions of executive 
privilege against Congress had been made by the 
President himself, and Congress expressed no intent 
to utilize the criminal contempt provisions against the 
President. Representative Marshall's statement, there- 
fore, simply lends support to the proposition, with 
which we agree, that there are certain circumstances 
in which the congressional contempt statute might be 
utilized against an executive official, such as in- 
stances in which an executive official, acting on his 
own, engaged in disruptive and contumacious con- 
duct during a congressional hearing, or in which an 
executive official, acting on his own, committed an 
offense. See Marshall v. Gordon. 243 U.S. 521 
11917) . As the remainder of Representative Mar- 
shall's remarks demonstrate, the principal force driv- 
ing the bill was Congress' desire to obtain an expedi- 
tious method for investigating questions regarding 
the integrity of Congress and not to provide Congress 
with a statute requiring the President to prosecute 
criminally those who had asserted the President’s 
constitutionally based claim of executive privilege. 
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We have found no evidence in the legislative history 
that supports an intention to apply the proposed stat- 
ute in such a context. 

FN31 The only remedy then recognized by the Senat- 
ors was the ultimate sanction of impeachment. See 17 
Cong. Rec. 2737, 2800 (1886). As we note below, a 
much more effective and less controversial remedy is 
available — a civil suit to enforce the subpoena — 
which would permit Congress to acquire the disputed 
records by judicial order. See also Senate Select 
Committee on Presidential Campaign Practices v. 
Nixon.498 F.2d 725 fP.C. Cir. 19741 (en banc). 

FN32 Congress' practices with respect to the con- 
tempt statute and the absence of any previous applic- 
ation of the statute to an Executive Branch official in 
these circumstances are highly probative of the mean- 
ing and applicability of the statute. In general, the 
Supreme Court has examined historical practice to 
determine the scope of Congress’ powers. For ex- 
ample, In determining the scope of Congress’ power 
to call and examine witnesses, the Court looked to 
the historical experience with respect to investiga- 
tions and concluded that when Congress' practice in 
the matter is appraised according to the circum- 
stances in which it was begun and to those in which it 
has been continued, it falls nothing short of a practic- 
al construction, long continued, of the constitutional 
provisions respecting their powers; and therefore 
should be taken as fixing the meaning of those provi- 
sions, if otherwise doubtful, McGrain Daugherty. 
273 li.S. 135. 174 (19271 : see also Fairhank v. 

the Court traditionally gives great weight to a con- 
temporaneous construction of a statute by the agency 
charged with its execution. See Power Reactor De- 
velonment Co. v. Electricians. 367 U.S. 396. 408 
(1961) : Unemployment Compensation Comm'n v. 
Arasion. 329 U.S. 143. 153 (1946) . In this instance, 
Congress is responsible for taking the first step in im- 
plementing the contempt statute. Therefore, Con- 
gress’ previous interpretations and past uses of the 
statute are analogous to the contemporaneous con- 
struction of the agency charged with implementation 
of the statute, and are of significance in determining 
the meaning of the statute. 


FN33 The same principle applies to protect the con- 
stitutional flmctions of the other branches. The separ- 
ation of powers would similarly seem to require that 
a statute that made it a crime to disregard a statute 
passed by Congress be read not to apply to a Judge 
who stmek down a congressional enactment as un- 
constitutional. 

FN34 In addition to the encroachment on the consti- 
tutionally required separation of powers that prosecu- 
tion of an Executive Branch official in this context 
would entail, there could be a serious due process 
problem if such an official were subjected to criminal 
penalties for obeying an express Presidential order, 
an order which was accompanied by advice from the 
Attorney General that compliance with the Presiden- 
tial directive was not only consistent with the consti- 
tutional duties of the Executive Branch, but also af- 
firmatively necessary in order to aid the President in 
the performance of his constitutional obligations to 
take care that the law was faithfully executed. See 
Cox V. Louisiana. 379 U,S. 559 (1965) : Ralev v. 
Ohio. 360 U.S. 423 (1959) . 

Furthermore, a person can be prosecuted under 
192 only for a “willful” failure to produce docu- 
ments in response to a congressional subpoena. 
See United States v. Murdock. 290 U.S. 389. 397 
98 Townsend v. United States. 95 F.2d 

352. 359 (D.C. Cir.) . cert, denied, 303 U,S. 664 
(1938) . There is some doubt whether obeying the 
President's direct order to assert his constitution- 
al claim of executive privilege would amount to 
a “willful” violation of the statute. Moreover, re- 
liance on an explicit opinion of the Attorney 
General may negate the required mens rea even 
in the case of a statute without a willfulness re- 
quirement. See Model Penal Code s 2.04(3){h) : 
United States v. Barker. 546 F.2d 940. 955 (D.C. 
Cir. 1976) (Mehrige J., concurring). 

FN35 See also Barr v. Matteo. 360 U.S. 564 (1959) : 
Spalding v. Vilas. 161 U.S. 483 (1896) . Some offi- 
cials, such as judges and prosecutors, have been giv- 
en absolute immunity from civil suits arising out of 
their official acts, imbler v. Pachtman, 424 U.S. 409 
(1976) : Pier.son v. Rnv. 386 U.S. 547 (1967) . 

FN36 It is arguable that Congress already has the 
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power to apply for such civil enforcement, since 28 
U.S.C. s 1331 has been amended to eliminate the 
amount in controversy requirement, which was the 
only obstacle cited to foreclose jurisdiction under s 
1331 in a previous civil enforcement action brought 
by the Senate. See Senate Select Committee on Pres- 
idential Campaign Activities v. Nixon. 366 F. Supp. 
51 ID.D.C. 1973) . In any event, there is little doubt 
that, at the very least. Congress may authorize civil 
enforcement of its subpoenas and grant jurisdiction to 
the courts to entertain such cases. See Senate Select 
Committee on Presidential Campaign Activities v. 
Nixon. 498 F.2d 725 fP.C. Cir. 19741 (en banc); 
Hamilton and Grabow, A Legislative Proposal for 
Resolving Executive Privilege Disputes Precipitated 
by Congressional Subpoenas, 21 Harv. J. on Legis. 
145(1984). 

FN37 See Hamilton and Grabow, supra, 21 Harv. J. 
on Legis. at 151. 

FN38 The Nixon Court thought this statement signi- 
ficant enough in the context of an executive privilege 
dispute to quote it in full at two separate places in its 
decision. United States v. Nixo.n. 418 U.S. at .708. 

FN39 One scholar (former Assistant Attorney Gener- 
al for the Civil Division, and now Solicitor General, 
Rex Lee) has noted that 

when the only alleged criminal conduct of the 
putative defendant consists of obedience to an 
assertion of executive privilege by the President 
from whom the defendant's governmental au- 
thority derives, the defendant is not really being 
prosecuted for conduct of his own. He is a de- 
fendant only because his prosecution is one way 
of bringing before the courts a dispute beh^'een 
the President and the Congress. It is neither ne- 
cessary nor fair to make him the pawn in a crim- 
inal prosecution in order to achieve judicial res- 
olution of an interbranch dispute, at least where 
there is an alternative means for vindicating con- 
gressional investigative interests and for getting 
the legal issues into court. 

Lee, Executive Privilege, Congressional Subpoena 
Power, and Judicial Review: Three Branches, Three 
Powers, and Some Relationships, 1978 B.Y.U. L. 


Rev. 231,259. 

FN40 Even when a privilege is asserted by a cabinet 
official, and not the President, courts are extremely 
reluctant to impose a contempt sanction and are will- 
ing to resort to it only in extraordinary cases and only 
after all other remedies have failed. In In re Attorney 
General. 596 F.2d 5S (2d Cir,L cert, denied, 444 U.S. 
903 (19791 . the court granted the government's man- 
damus petition to overturn a district court’s civil con- 
tempt citation against the Attorney General for failing 
to turn over documents for which he had asserted a 
claim of privilege. The court recognized that even a 
civil contempt sanction imposed on an Executive 
Branch official “has greater public importance, with 
separation of powers overtones, and warrants more 
sensitive judicial scrutiny than such a sanction im- 
posed on an ordinary litigant.” 596 F.2d at 64 . 
Therefore, the court held that holding the Attorney 
General of the United States in contempt to ensure 
compliance with a court order should be a last resort, 
to be undertaken only after all other means to achieve 
the ends legitimately sought by the court have been 
exhausted. Id. at 65. In the case of a Presidential 
claim of executive privilege, there is even more reas- 
on to avoid contempt proceedings because the priv- 
ilege claim has been made as a constitutionally based 
claim by the President himself and the sanction in- 
volved is criminal and not civil contempt. The use of 
criminal contempt is especially inappropriate in the 
context under discussion because Congress has the 
clearly available alternative of civil enforcement pro- 
ceedings. 

FN4I See Hamilton and Grabow, A Legislative Pro- 
posal for Resolving Executive Privilege Disputes 
Precipitated by Congressional Subpoenas, 21 Harv. J. 
on Legis. 145 (1984). 

FN42 We believe that this same conclusion would 
apply to any attempt by Congress to utilize its inher- 
ent “civil” contempt powers to arrest, bring to trial, 
and punish an executive official who asserted a Pres- 
idential claim of executive privilege. The legislative 
history of the criminal contempt statute indicates that 
the reach of the statute was intended to be coextens- 
ive with Congress' inherent civil contempt powers 
(except with respect to the penalties imposed). See 42 
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8 U.S. Op. Off. Legal Counsel 101, 1984 WL 178358 (O.L,C.) 
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Cong. Giobe 406 {remarks of Rep. Davis). Therefore, 
the same reasoning that suggests that the stettite 
could not constitutionally be applied against a Presid- 
ential assertion of privilege applies to Congress* in- 
herent contempt powers as well. 

FN43 The Tenure of Office Act was, of course, later 
declared to have been unconstitutional. Mvem v. 
United States. 272 U.S. 52 f 1926k 

FN44 R. Warden, An Account of the Private Life and 
Public Services of Salmon Portland Chase 685 
(1874). Chief Justice Chase's comments were made 
in a letter written the day after the Senate had voted 
to exclude evidence that the entire cabinet had ad- 
vised President Johnson that the Tenure of Office Act 
was unconstitutional. Id. See M. Benedict, The Im- 
peachment and Trial of Andrew Johnson 154-55 
(1973). Ultimately, the Senate did admit evidence 
that the President had desired to initiate a court test of 
the law. Id. at 156. 

8 U.S. Op. Off. Legal Counsel 101, 1984 WL 178358 
(O.L.C.) 

END OF DOCUMENT 
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Questions for James M. Cole 
Deputy Attorney General 
United States Department of Justice 

Questions from Chairman Jordan 
Committee on Oversight and Government Reform 
Subcommittee on Economic Growth, Job Creation and Regulatory Affairs 

Subcommittee hearing on; 

“Examining the Justice Department’s Response to the IRS Targeting Scandal” 

1. On May 20, 2014, the Committee issued a subpoena to Attorney General Eric Holder for 
material related to the Justice Department's interactions with Lois Lemer and the Internal 
Revenue Service. This subpoena remains outstanding. On May 28, 2014, the Department 
produced a subset of documents responsive to the Committee’s subpoena. What custodians 
and search terms did the Department utilize to identify the documents produced to the 
Committee on May 28, 2014? 

After the Department of Justice (the Department) received a letter from the Committee on 
April 23, 2014, requesting documents and information regarding contacts between attorneys in 
the Criminal Division and Ms. Lois Lemer of the Internal Revenue Service (IRS), we began a 
good-faith search for responsive material in the possession of the Criminal Division. Given the 
Department's efforts, we were surprised when we received the Committee’s subpoena on 
May 20, 2014. 

The Committee’s April 23, 20 1 4, letter and its May 20, 2014, subpoena requested all 
communications “between or among Lois Lemer and employees of the Department of Justice” 
for a time period of approximately five years. Because it is not practicable for the Department to 
search the email accounts of every single Department employee, no matter how unlikely it is that 
he or she communicated with Ms. Lemer, we searched the accounts of individuals who 
reasonably may have communicated with Ms. Lemer. 

We also received requests from other congressional committees for Department communications 
with additional IRS employees whose email may have been lost by the IRS because of 
technological problems. To ensure the completeness of our response to the Committee, the 
Department monitored the results of those searches to determine whether any additional 
custodians should be searched. The Department has now completed its document productions to 
those other congressional committees and has determined that there are no additional custodians 
who are likely to have communicated with Ms. Lemer. 

The Department has now provided to the Committee all emails between Ms. Lemer and 
Department employees that were identified as a result of the extensive search detailed above. 

2. On May 20, 2014, the Committee issued a subpoena to Attorney General Eric Holder for 
material related to the Justice Department’s interactions with Lois Lerner and the Internal 
Revenue Service. This subpoena remains outstanding. On July 25, 2014, the Department 
produced a subset of documents responsive to the Committee’s subpoena. What custodians 
and search terms did the Department utilize to identify the documents produced to the 
Committee on July 25, 2014? 

Please see answer to # 1 . 
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3. On May 20, 2014, the Committee issued a subpoena to Attorney General Eric Holder for 
material related to the Justice Department’s interactions with Lois Lerner and the Internal 
Revenue Service. This subpoena remains outstanding. On August 15, 2014, the 
Department produced a subset of documents responsive to the Committee’s subpoena. 
What custodians and search terms did the Department utilize to identify the documents 
produced to the Committee on August 15, 2014? 

Please see answer to # 1 . 

4. On May 20, 2014, the Committee issued a subpoena to Attorney General Eric Holder for 
material related to the Justice Department’s interactions with Lois Lerner and the Internal 
Revenue Service. This subpoena remains outstanding. On July 25, 2014, the Department 
informed the Committee that it is continuing to search for material responsive to the 
Committee’s subpoena. What custodians and search terms is the Department currently 
utilizing to identify material responsive to the Committee’s subpoena dated May 20, 2014? 

Please see answer to #1 . 

5. On May 20, 2014, the Committee issued a subpoena to Attorney General Eric Holder for 
material related to the Justice Department’s interactions with Lois Lerner and the Internal 
Revenue Service. This subpoena remains outstanding. On May 28, 2014, the Department 
notified the Committee that it is withholding documents responsive to the subpoena, but 
refused to provide a privilege log with information about the withheld documents. 
Department staff has informed Committee staff that the Department has not provided a 
privilege log because it continues to search for responsive material. When does the 
Department anticipate completing its searches for material responsive to the Committee’s 
subpoena dated May 20, 2014? 

The Committee’s subpoena of May 20, 2014, requested four specific categories of documents; 
(1) all documents and communications referring or relating to 501(c)(4) tax-exempt 
organizations; (2) all documents and communications referring or relating to applicants for 
50i(c)(4) tax-exempt status; (3) all documents and communications between and among Lois G. 
Lerner and employees of the Department of Justice; and (4) all documents and communications 
referring or relating to the potential prosecution of tax-exempt applicants for statements made on 
Internal Revenue Service forms. The Department has now provided to the Committee all emails 
between Ms. Lerner and Department employees that were identified as a result of the extensive 
search detailed above in response to Question 1. Throughout this process we have endeavored to 
accommodate the Committee’s oversight needs, consistent with Executive Braneh confidentiality 
interests. As we have previously explained, it is longstanding Executive Branch practice not to 
disclose material from open case files or internal deliberations about our law enforcement efforts. 
This practice is vital to protecting the independence, integrity, and effectiveness of the 
Department’s law enforcement efforts and the candid exchange of views that is essential to 
decision-making in the course of those efforts. 

To the extent that we identify additional documents responsive to your requests that the 
Department can produce without undermining the interests described above, we will produce 
such documents to the Committee at that time. 
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6. Is the Depanment asserting any privilege on material responsive to the Committee’s 
subpoena of May 20, 2014? 

Please see answer to #5. 

7. By letter dated June 10, 2014, the Committee requested the following three categories of 
material: 

a. All documents and communications between or among employees of the 
Department of Justice and employees of the Internal Revenue Service referring or 
relating to the 21 disks of nonprofit information transmitted from the Internal 
Revenue Service to the Justice Department on or around October 6, 2010; 

b. All documents and communications between or among employees of the 
Department of Justice and employees of the Internal Revenue Service referring or 
relating to the production of the 21 disks of nonprofit information to the Committee 
on June 2, 2014; and 

c. All documents and communications between or among employees of the 
Department of Justice and employees of the Internal Revenue Service referring or 
relating to the discovery of confidential taxpayer information protected by I.R.C. 
6103 on the 21 disks of nonprofit information produced to the Committee on June 2, 
2014. 

On June 26, 2014, the Department informed the Committee that these requests 
implicate “Executive Branch confidentiality interests.” It is unclear whether the 
Department has identified responsive material or whether it is asserting a blanket 
confidentiality interest without identifying the material. Has the Department identified 
material responsive to the Committee's requests of June 10, 2014? 

With respect to the Committee's request in subparagraph (a) for communications regarding the 
transmittal of disks from the IRS to the FBI in October 2010, the Department produced to the 
Committee on May 28, 2014 all such communications that were located after a diligent search. 
Beginning in May of 2014, as part of the Department's effort to respond to the Committee’s 
subpoena and consistent with established third-agency practice, the Department consulted with 
the IRS regarding the content of the disks that the IRS provided to the FBI in October 2010. 

Some communications generated in the course of that consultation are responsive to 
subparagraphs (b) and (c). The Committee’s request for internal communications generated in 
the course of our efforts to respond to the congressional inquiry implicates Executive Branch 
separation of powers concerns and confidentiality interests, especially the concern that disclosure 
of such materials would have a chilling effect on communications by agency employees that 
would interfere with our ability to respond to congressional oversight requests. Accordingly, it is 
longstanding Executive Branch practice not to disclose internal communications generated in the 
course of efforts to respond to congressional inquiries. To the extent that we identify additional 
documents responsive to your requests that the Department can produce w'ithout undermining the 
equities described above, we will produce such documents to the Committee at that time. 

8. By letter dated June 10, 2014, the Committee requested the following three categories of 
material; 

a. All documents and communications between or among employees of the 

Department of Justice and employees of the Internal Revenue Service referring or 
relating to the 21 disks of nonprofit information transmitted from the Internal 
Revenue Service to the Justice Department on or around October 6, 2010; 
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b. All documents and communications between or among employees of the 
Department of Justice and employees of the Internal Revenue Service referring or 
relating to the production of the 21 disks of nonprofit information to the Committee 
on June 2, 2014; and 

c. All documents and communications between or among employees of the 
Department of Justice and employees of the Internal Revenue Service referring or 
relating to the discovery of confidential taxpayer information protected by I.R.C. 
6103 on the 21 disks of nonprofit information produced to the Committee on June 2, 
2014. 

On June 26, 2014, the Department informed the Committee that these requests 
implicate “Executive Branch confidentiality interests.” Is it the DepartmenCs position 
that every document responsive to the Committee’s three requests for material in its 
June 10, 2014, letter implicates “Executive Branch confidentiality interests”? 

Please see the response to #7. 

9. Is the Department asserting any privilege on material responsive to the Committee's 
request of June 10, 2014? 

Throughout this process we have endeavored to accommodate the Committee's oversight needs, 
consistent with Executive Branch confidentiality interests. As described above in response to 
Question 7, the Committee’s request for internal communications generated in the course of our 
efforts to respond to the congressional inquiry implicate Executive Branch separation of powers 
concerns and confidentiality interests. Disclosure of such materials would have a chilling effect 
on coramunications by agency employees that would interfere with our ability to respond to 
congressional oversight requests. Accordingly, it is longstanding Executive Branch practice not 
to disclose internal communications generated in the course of efforts to respond to congressional 
inquiries. To the extent that we identify documents responsive to your requests that the 
Department can produce without undermining the equities described above, we will produce such 
documents to the Committee at that time. 
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